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103–354 office) referenced in this sub-
part, are for use in establishing a State
economic development review panel
and for administering the Panel Grant
program associated with the panel.

§ 1940.970 [Reserved]

§ 1940.971 Delegation of authority.
The authority authorized to the

State Director in this subpart may be
redelegated.

§§ 1940.972—1940.999 [Reserved]

§ 1940.1000 OMB control number.
The collection of information re-

quirements contained in this regula-
tion has been approved by the Office of
Management and Budget and assigned
OMB control number 0575–0145. Public
reporting burden for this collection of
information is estimated to vary from
30 minutes to 48 hours per response
with an average of 4 hours per re-
sponse, including the time for review-
ing instructions, searching existing
data sources, gathering and maintain-
ing the data needed, and completing
and reviewing the collection of infor-
mation. Send comments regarding this
burden estimate or any other aspect of
this collection of information, includ-
ing suggestions for reducing this bur-
den, to Department of Agriculture,
Clearance Officer, OIRM, Room 404–W,
Washington, DC 20250; and to the Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

PART 1941—OPERATING LOANS

Subpart A—Operating Loan Policies,
Procedures, and Authorizations

Sec.
1941.1 Introduction.
1941.2 Objectives.
1941.3 Management assistance.
1941.4 Definitions.
1941.5 [Reserved]
1941.6 Credit elsewhere.
1941.7—1941.10 [Reserved]
1941.11 Applications.
1941.12 Eligibility requirements.
1941.13 Rural youth.
1941.14 Annual production loans to delin-

quent borrowers.
1941.15 Special beginning farmer or rancher

OL loan assistance.

1941.16 Loan purposes.
1941.17 Loan limitations.
1941.18 Rates and terms.
1941.19 Security.
1941.20–1941.22 [Reserved]
1941.23 General provisions.
1941.24 [Reserved]
1941.25 Appraisals.
1941.26–1941.28 [Reserved]
1941.29 Relationship between FmHA or its

successor agency under Public Law 103–
354 loans, direct and guaranteed.

1941.30 –1941.31 [Reserved]
1941.32 Loan docket processing.
1941.33 Loan approval or disapproval.
1941.34 [Reserved]
1941.35 Actions after loan approval.
1941.36–1941.37 [Reserved]
1941.38 Loan closing.
1941.39–1941.41 [Reserved]
1941.42 Loan servicing.
1941.43–1941.49 [Reserved]
1941.50 State supplements.

EXHIBITS TO SUBPART A

EXHIBIT A—PROCESSING GUIDE—INSURED OP-
ERATING LOANS

EXHIBIT B [RESERVED]
EXHIBIT C—CONTROLLED SUBSTANCE

Subpart B—Closing Loans Secured by
Chattels

1941.51 Purpose.
1941.52–1941.53 [Reserved]
1941.54 Promissory note.
1941.55–1941.56 [Reserved]
1941.57 Security instruments.
1941.58–1941.59 [Reserved]
1941.60 Purchase money security interest.
1941.61–1941.62 [Reserved]
1941.63 Lien search.
1941.64–1941.66 [Reserved]
1941.67 Additional requirements for perfect-

ing security interests.
1941.68–1941.70 [Reserved]
1941.71 Fees.
1941.72–1941.74 [Reserved]
1941.75 Retention and use of security agree-

ments.
1941.76–1941.78 [Reserved]
1941.79 Future advance and after-acquired

property clauses.
1941.80–1941.83 [Reserved]
1941.84 Title clearance and closing require-

ments.
1941.85–1941.87 [Reserved]
1941.88 Insurance.
1941.89–1941.91 [Reserved]
1941.92 Check delivery.
1941.93 [Reserved]
1941.94 Supervised bank accounts.
1941.95 [Reserved]
1941.96 Changes in use of loan funds.

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989.
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SOURCE: 43 FR 55883, Nov. 29, 1978, unless
otherwise noted.

Subpart A—Operating Loan Poli-
cies, Procedures, and Author-
izations

SOURCE: 53 FR 35684, Sept. 14, 1988, unless
otherwise notes.

§ 1941.1 Introduction.

This subpart contains regulations for
making initial and subsequent direct
Operating (OL) and Youth (OL–Y)
loans. OL loans may be made to eligi-
ble farmers and ranchers and farm co-
operatives, private domestic corpora-
tion, partnerships, and joint operations
that will manage and operate not larg-
er than family farms. Youth loans may
be made to rural youth to conduct
modest projects in connection with
their participation in 4–H, Future
Farmers of America, and similar orga-
nizations. It is the policy of Farm
Service Agency (FSA) or its successor
agency under Public Law 103–354 to
make loans to any qualified applicant
without regard to race, color, religion,
sex, national origin, marital status,
age or physical/mental handicap pro-
vided the applicant can execute a legal
contract. Any processing or servicing
activity conducted pursuant to this
subpart involving authorized assist-
ance to Agency or its successor agency
under Public Law 103–354 employees,
members of their families, known close
relatives, or business or close personal
associates, is subject to the provisions
of subpart D of part 1900 of this chap-
ter. Applicants for this assistance are
required to identify any known rela-
tionship or association with an Agency
or its successor agency under Public
Law 103–354 employee. See exhibit A of
subpart A of part 1943 of this chapter
for making OL loans to entrymen on
unpatented public lands. Agency or its
successor agency under Public Law 103–
354 forms are available in any Agency
or its successor agency under Public
Law 103–354 office.

[53 FR 35684, Sept. 14, 1988, as amended at 58
FR 226, Jan. 5, 1993; 58 FR 48282, Sept. 15,
1993; 61 FR 35925, July 9, 1996]

§ 1941.2 Objectives.

The basic objective of the OL loans
program is to provide credit and man-
agement assistance to farmers and
ranchers to become operators of fam-
ily-sized farms or continue such oper-
ations when credit is not available
elsewhere. FmHA or its successor agen-
cy under Public Law 103–354 assistance
enables family-farm operators to use
their land, labor and other resources
and to improve their living and finan-
cial conditions so that they can obtain
credit elsewhere. The objective of the
OL loan program for rural youth is to
provide credit for rural youths to es-
tablish and operate income-producing
projects of modest size in connection
with their participation in 4–H clubs,
Future Farmers of America, and simi-
lar organizations.

§ 1941.3 Management assistance.

As provided in subpart B of part 1924
of this chapter, management assistance
will be provided to all borrowers to the
extent necessary to achieve the objec-
tives of the loan.

§ 1941.4 Definitions.

As used in this subpart, the following
definitions apply:

Additional security. Any security be-
yond that which is required to ade-
quately secure the loan.

Agency. The Farm Service Agency,
its county and State committees and
their personnel, and any successor
agency.

Approval official. A field official who
has been delegated loan and grant ap-
proval authorities within applicable
loan programs, subject to the dollar
limitation contained in Tables avail-
able in any FmHA or its successor
agency under Public Law 103–354 office.

Beginning farmer or rancher. A begin-
ning farmer or rancher is an individual
or entity who:

(a) Meets the loan eligibility require-
ments for OL loan assistance in accord-
ance with § 1941.12 of this subpart.

(b) Has not operated a farm or ranch,
or who has operated a farm or ranch
for not more than 10 years. This re-
quirement applies to all members of an
entity.
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(c) Will materially and substantially
participate in the operation of the farm
or ranch.

(1) In the case of a loan made to an
individual, individually or with the im-
mediate family, material and substan-
tial participation requires that the in-
dividual provide substantial day-to-day
labor and management of the farm or
ranch, consistent with the practices in
the county or State where the farm is
located.

(2) In the case of a loan made to an
entity, all members must materially
and substantially participate in the op-
eration of the farm or ranch. Material
and substantial participation requires
that the members provide some
amount of the management, or labor
and management necessary for day-to-
day activities, such that if the mem-
bers did not provide these inputs, oper-
ation of the farm or ranch would be se-
riously impaired.

(d) Agrees to participate in any loan
assessment, borrower training, and fi-
nancial management programs re-
quired by FmHA or its successor agen-
cy under Public Law 103–354 regula-
tions.

(e) Does not own real farm or ranch
property or who, directly or through
interests in family farm entities, owns
real farm or ranch property, the aggre-
gate acreage of which does not exceed
15 percent of the average farm or ranch
acreage of the farms or ranches in the
county where the property is located.
If the farm is located in more than one
county, the average farm acreage of
the county where the applicant’s resi-
dence is located will be used in the cal-
culation. If the applicant’s residence is
not located on the farm or if the appli-
cant is an entity, the average farm
acreage of the county where the major
portion of the farm is located will be
used. The average county farm or
ranch acreage will be determined from
the most recent Census of Agriculture
developed by the U.S. Department of
Commerce, Bureau of the Census. State
Directors will publish State supple-
ments containing the average farm or
ranch acreage by county.

(f) Demonstrates that the available
resources of the applicant and spouse
(if any) are not sufficient to enable the

applicant to enter or continue farming
or ranching on a viable scale.

(g) In the case of an entity:
(1) All the members are related by

blood or marriage.
(2) All the stockholders in a corpora-

tion are eligible beginning farmers or
ranchers.

Borrower. An individual or entity
which has outstanding obligations to
the FmHA or its successor agency
under Public Law 103–354 under any
Farmer Programs loan(s), without re-
gard to whether the loan has been ac-
celerated. A borrower includes all par-
ties liable for the FmHA or its succes-
sor agency under Public Law 103–354
debt, including collection-only borrow-
ers, except for debtors whose total
loans and accounts have been volun-
tarily or involuntarily foreclosed or
liquidated, or who have been dis-
charged of all FmHA or its successor
agency under Public Law 103–354 debt.

Cooperative. An entity which has
farming as its purpose and whose mem-
bers have agreed to share the profits of
the farming enterprise. The entity
must be recognized as a farm coopera-
tive by the laws of the State(s) in
which the entity will operate a farm.

Corporation. For the purpose of this
regulation, a private domestic corpora-
tion created and organized under the
laws of the State(s) in which the entity
will operate a farm.

Cosigner. A party who joins in the
execution of a promissory note to as-
sure its repayment. The cosigner be-
comes jointly and severally liable to
comply with the terms of the note. The
10 and 15 year loan limits under
§ 1941.17(a) of this subpart and
§ 1980.175(d)(1) of subpart B of part 1980
of this chapter do not apply to cosign-
ers. In the case of an entity applicant,
the cosigner cannot be a member, part-
ner, joint operator, or stockholder of
the entity.

Family farm. A farm which:
(a) Produces agricultural commod-

ities for sale in sufficient quantities so
that it is recognized in the community
as a farm rather than a rural residence.

(b) Provides enough agricultural in-
come by itself, including rented land,
or together with any other dependable
income, to enable the borrower to:
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(1) Pay necessary family and operat-
ing expenses;

(2) Maintain essential chattel and
real property; and

(3) Pay debts.
(c) Is managed by:
(1) The borrower when a loan is made

to an individual.
(2) The members, stockholders, part-

ners, or joint operators responsible for
operating the farm when a loan is made
to a cooperative, corporation, partner-
ship, or joint operation.

(d) Has a substantial amount of the
labor requirements for the farm and
nonfarm enterprise provided by:

(1) The borrower and family members
for a loan made to an individual.

(2) The members, stockholders, part-
ners, or joint operators responsible for
operating the farm, along with the
families of these individuals, for a loan
made to a cooperative, corporation,
partnership, or joint operation.

(e) May use a reasonable amount of
full-time hired labor and seasonal labor
during peakload periods.

Farm. A tract or tracts of land, im-
provements, and other appurtenances
considered to be farm property which is
used or will be used in the production
of crops or livestock, including the pro-
duction of fish under controlled condi-
tions, for sale in sufficient quantities
so that the property is recognized as a
farm rather than a rural residence. The
term farm also includes any such land
and improvements and facilities used
in a nonfarm enterprise. It may also in-
clude a residence which, although
physically separate from the farm
acreage, is ordinarily treated as part of
the farm in the local community.

Feasible plan. A feasible plan is a plan
based upon the applicant/borrower’s
records that show the farming oper-
ation’s actual production and expenses.
These records will be used along with
realistic anticipated prices, including
farm program payments when avail-
able, to determine that the income
from the farm operation, along with
any other reliable off farm income, will
provide the income necessary for an ap-
plicant/borrower to at least be able to:

(a) Pay all operating expenses and all
taxes which are due during the pro-
jected farm budget period;

(b) Meet necessary payments on all
debts, except as provided in § 1941.14 of
this subpart, for annual production
loans or subordinations made to delin-
quent borrowers; and

(c) Provide living expenses for the
family members of an individual bor-
rower or a wage for the farm operator
in the case of a cooperative, corpora-
tion, partnership, or joint operation
borrower which is in accordance with
the essential family needs. Family
members include the individual bor-
rower of farm operator in the case of
an entity, and the immediate members
of the family who reside in the same
household.

Financially viable operation. A finan-
cially viable operation is one which,
with FmHA or its successor agency
under Public Law 103–354 assistance, is
projected to improve its financial con-
dition over a period of time to the
point that the operator can obtain
commercial credit without further
FmHA or its successor agency under
Public Law 103–354 direct or guaranteed
assistance. Such an operation must
generate sufficient income to: Meet an-
nual operating expenses and debt pay-
ments as they become due, meet basic
family living expenses to the extent
they are not met by dependable non-
farm income, provide for replacement
of capital items, and provide for long-
term financial growth. A borrower that
will meet the FmHA or its successor
agency under Public Law 103–354 classi-
fication of ‘‘Commercial,’’ as defined in
FmHA Instruction 2006–W (available in
any FmHA or its successor agency
under Public Law 103–354 office), will be
considered to be financially viable.

Fish. Any aquatic gilled animal com-
monly known as ‘‘fish,’’ as well as mol-
lusks or crustaceans (or other inverte-
brates) produced under controlled con-
ditions (that is, feeding, tending, har-
vesting, and such other activities as
are necessary to properly raise and
market the products) in ponds, lakes,
streams, or similar holding areas.

Joint operation. Individuals who have
agreed to operate a farm or farms to-
gether as a business unit. The real and
personal property is owned separately
or jointly by the individuals. A hus-
band and wife who want to apply for a
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loan together will be considered a joint
operation.

Limited resources applicant. An appli-
cant who is a farmer or rancher and is
an operator of a small or family farm
(a small farm is a marginal family
farm), including a new operator, with a
low income who demonstrates a need
to maximize farm or ranch income. A
limited resource applicant must meet
the eligibility requirements for a farm
ownership or operating loan but, due to
low income, cannot pay the regular in-
terest rate on such loans. Due to the
complex nature of the problems facing
this applicant, special help will be
needed and more supervisory assist-
ance will be required to assure reason-
able prospects for success. The appli-
cant may face such problems as under-
developed managerial ability, limited
eduction, low-producing farm due to
lack of development or improved pro-
duction practices and other related fac-
tors. The applicant will not have nor
expect to obtain, without the special
help and a low-interest loan, the in-
come needed to have a reasonable
standard of living when compared to
other residents of the community.

Majority interest. Any individual or
combination of individuals owning
more than a 50 percent interest in a co-
operative, corporation, joint operation,
or partnership.

Nonfarm enterprise. Any nonfarm
business enterprise, including recre-
ation, which is closely associated with
the farm operation and located on or
adjacent to the farm and provides in-
come to supplement farm income. The
business must provide goods or services
for which there is a need and a reason-
ably reliable market. This may in-
clude, but is not limited to, such enter-
prises as raising earthworms, exotic
birds, tropical fish, dogs, and horses for
nonfarm purposes, welding shops, road
stands, boarding horses and riding sta-
bles.

Partnership. An entity consisting of
individuals who have agreed to operate
a farm. This entity must be recognized
as a partnership by the laws of the
State(s) in which the partnership will
operate a farm and must be authorized
to own both real and personal property
and to incur debt in its own name.

Primary security. Any real estate and/
or chattel security which is required to
adequately secure the loan. This is not
to be confused with ‘‘basic security,’’
as defined in § 1962.4 of subpart A of
part 1962 of this chapter.

Recreation enterprise. An outdoor en-
terprise which generates income and
supplements or supplants farm or
ranch income.

Related by blood or marriage. As used
in this subpart, individuals who are
connected to one another as husband,
wife, parent, child, brother, or sister.

Rural youth. A person who has
reached the age of 10 but has not
reached the age of 21 and does not re-
side in any city or town with a popu-
lation of more than 10,000 inhabitants.

Rural youth projects. Modest projects
initiated, developed, and carried out by
rural youths participating in 4–H or
Future Farmers of America, or similar
organizations. Projects must produce
enough income to meet expenses and
debt repayment.

Security. Property of any kind subject
to a real or personal property lien. Any
references to collateral or security
property shall be considered a ref-
erence to the term ‘‘security.’’

State or United States. The United
States itself, any of the fifty States,
the Commonwealth of Puerto Rico, the
Virgin Islands of the United States,
Guam, American Samoa, and the Com-
monwealth of the Northern Mariana Is-
lands.

[53 FR 35684, Sept. 14, 1988, as amended at 58
FR 26680, May 5, 1993; 58 FR 48283, Sept. 15,
1993; 61 FR 35925, July 9, 1996]

§ 1941.5 [Reserved]

§ 1941.6 Credit elsewhere.

The applicant shall certify in writing
on the appropriate forms, and the
County Supervisor shall verify and doc-
ument, that adequate credit is not
available, with or without a guarantee
or subordination, to finance the appli-
cant’s actual needs at reasonable rates
and terms, taking into consideration
prevailing private and cooperative
rates and terms in the community in
or near where the applicant resides for
loans for similar purposes and periods
of time.
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(a) If the County Supervisor receives
letters or other written evidence from
a lender(s) indicating that the appli-
cant is unable to obtain satisfactory
credit, this will be included in the loan
docket.

(b) If the applicant cannot qualify for
the needed credit from the lender(s)
contacted, but one or more of them has
indicated they would provide credit
with an FmHA or its successor agency
under Public Law 103–354 guarantee, or
the County Supervisor determines that
the applicant can obtain a guaranteed
loan, the applicant will be advised to
file an application with that lender(s)
so that a guaranteed OL request can be
processed by the lender(s) for consider-
ation by FmHA or its successor agency
under Public Law 103–354.

(c) Property and interest in property
owned and income received by an indi-
vidual applicant; a cooperative and its
members, as individuals; a corporation
and its stockholders, as individuals; a
partnership and its partners, as indi-
viduals; and a joint operation and its
joint operator as individuals will be
considered and used by an applicant in
obtaining credit from other sources.

(d) Applicants and borrowers will be
encouraged to supplement operating
loans with credit from other credit
sources to the extent economically fea-
sible and in accordance with sound fi-
nancial management practices.

§§ 1941.7–1941.10 [Reserved]

§ 1941.11 Applications.
Applications will be received and

processed as provided in subpart A of
part 1910 of this chapter, with consider-
ation given to the requirements in ex-
hibit M of subpart G of part 1940 of this
chapter.

§ 1941.12 Eligibility requirements.
In accordance with the Food Security

Act of 1985 (Pub. L. 99–198), after De-
cember 23, 1985, if an individual or any
member, stockholder, partner, or joint
operator of an entity is convicted
under Federal or State law of planting,
cultivating, growing, producing, har-
vesting, or storing a controlled sub-
stance (see 21 CFR part 1308, which is
exhibit C of this subpart and is avail-
able in any FmHA or its successor

agency under Public Law 103–354 office,
for the definition of ‘‘controlled sub-
stance’’) prior to loan approval in any
crop year, the individual or entity
shall be ineligible for a loan for the
crop year in which the individual or
member, stockholder, partner, or joint
operator of the entity was convicted
and the four succeeding crop years. Ap-
plicants will attest on Form FmHA or
its successor agency under Public Law
103–354 410–1, ‘‘Application for FmHA
Services,’’ that as individuals or that
its members, if an entity, have not
been convicted of such crime after De-
cember 23, 1985. A decision to reject an
application for this reason is not ap-
pealable. In addition, the following re-
quirements must be met:

(a) An individual must:
(1) Be a citizen of the United States

(see § 1941.4 of this subpart for the defi-
nition of ‘‘United States’’) or an alien
lawfully admitted to the United States
for permanent residence under the Im-
migration and Nationality Act. Aliens
must provide Forms I–151 or I–551,
‘‘Alien Registration Receipt Card.’’ In-
definite parolees are not eligible. If the
authenticity of the information shown
on the alien’s identification document
is questioned, the County Supervisor
may request the Immigration and Nat-
uralization Service (INS) to verify the
information appearing on the alien’s
identification card by completing INS
Form G–641, ‘‘Application for Verifica-
tion of Information from Immigration
and Naturalization Records,’’ obtain-
able from the nearest INS District.
(See exhibit B of subpart A of part 1944
of this chapter.) Mail the completed
form to INS. The payment of a service
fee by FmHA or its successor agency
under Public Law 103–354 to INS is
waived by inserting in the upper right
hand corner of INS Form G–641, the fol-
lowing: ‘‘INTERAGENCY LAW EN-
FORCEMENT REQUEST’’.

(2) Possess the legal capacity to incur
the obligations of the loan.

(3) Except for youth loans, have suffi-
cient applicable educational and/or on
the job training or farming experience
in managing and operating a farm or
ranch (1 year’s complete production
and marketing cycle within the last 5
years) which indicates the managerial
ability necessary to assure reasonable

VerDate 06-MAR-97 10:49 Mar 12, 1997 Jkt 174019 PO 00000 Frm 00123 Fmt 8010 Sfmt 8010 E:\CFR\174019.015 174019



124

7 CFR Ch. XVIII (1-1-97 Edition)§ 1941.12

prospects of success in the proposed
plan of operation.

(4) Have the character (emphasizing
credit history, past record of debt re-
payment and reliability) and industry
to carry out the proposed operation.
Past record of debt repayment will not
be cause for a determination that the
applicant/borrower is not eligible if an
honest attempt has been made to meet
the payment(s).

(5) Honestly endeavor to carry out
the applicant’s/borrower’s undertak-
ings and obligations. This would in-
clude, but is not limited to, providing
current, complete and truthful infor-
mation when applying for assistance
and making every reasonable effort to
meet the conditions and terms of the
proposed loan.

(6) Be unable to obtain sufficient
credit elsewhere to finance actual
needs at reasonable rates and terms,
taking into consideration prevailing
private and cooperative rates and
terms in the community in or near
which the applicant resides for loans
for similar purposes and periods of
time.

(7) Except for youth loans, be the
owner-operator or tenant-operator of
not larger than a family farm after the
loan is closed. In the case of a limited
resource applicant see § 1941.4 of this
subpart.

(b) A cooperative, corporation, partner-
ship, or joint operation must:

(1) Be unable to obtain sufficient
credit elsewhere to finance actual
needs at reasonable rates and terms,
taking into account prevailing private
and cooperative rates and terms in or
near the community for loans for simi-
lar purposes and periods of time. This
applies to the entity and all of its
members, stockholders, partners, or
joint operators, as individuals.

(2) Be controlled by farmers or ranch-
ers engaged primarily and directly in
farming or ranching in the United
States, after the loan is made.

(3) Be the owner-operator or tenant-
operator of not larger than a family
farm after the loan is closed.

(4) Consist of members, stockholders,
partners or joint operators who are in-
dividuals and not cooperative(s), cor-
poration(s), partnership(s), or joint op-
eration(s).

(5) If the members, stockholders,
partners, or joint operators holding a
majority interest are related by blood or
marriage, they must meet the follow-
ing requirements:

(i) They must be citizens of the Unit-
ed States (see § 1941.4 of this subpart for
the definition of ‘‘United States’’) or
aliens lawfully admitted to the United
States for permanent residence under
the Immigration and Nationality Act.
Aliens must provide Forms I–151 or I–
551, ‘‘Alien Registration Receipt Card.’’
Indefinite parolees are not eligible. If
the authenticity of the information
shown on the alien’s identification doc-
ument is questioned, the County Su-
pervisor may request the Immigration
and Naturalization Service (INS) to
verify the information appearing on
the alien’s identification card by com-
pleting INS Form G–641, ‘‘Application
for Verification of Information from
Immigration and Naturalization
Records,’’ obtainable from the nearest
INS District. (See exhibit B of subpart
A of part 1944 of this chapter.) Mail the
completed form to INS. The payment
of a service fee by FmHA or its succes-
sor agency under Public Law 103–354 to
INS is waived by inserting in the upper
right hand corner of the INS Form G–
641, the following: ‘‘INTERAGENCY
LAW ENFORCEMENT REQUEST’’.

(ii) They must have sufficient appli-
cable educational and/or on the job
training or farming experience in man-
aging and operating a farm or ranch (1
year’s complete production and mar-
keting cycle within the last 5 years)
which indicates the managerial ability
necessary to assure reasonable pros-
pects of success in the proposed plan of
operation.

(iii) They and the entity itself must
have the character (emphasizing credit
history, past record of debt repayment
and reliability) and industry to carry
out the proposed operation. Past record
of debt repayment will not be cause for
a determination that the applicant/bor-
rower is not eligible if an honest at-
tempt has been made to meet the pay-
ment(s).

(iv) They and the entity itself will
honestly endeavor to carry out the ap-
plicant’s/borrower’s undertakings and
obligations. This would include, but is
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not limited to, providing current, com-
plete and truthful information when
applying for assistance and making
every reasonable effort to meet the
conditions and terms of the proposed
loan.

(v) At least one member, stockholder,
partner, or joint operator must operate
the family farm.

(vi) The entity must operate the farm
and be authorized to do so in the
State(s) in which the farm is located.

(6) If the members, stockholders,
partners, or joint operators holding a
majority interest are not related by
blood or marriage:

(i) The requirements of paragraphs
(b)(5) (i) through (iv) and (vi) of this
section must be met.

(ii) They and the entity itself must
operate the family farm.

(7) If applying as a limited resource
applicant, as defined in § 1941.4 of this
subpart:

(i) The requirements of paragraphs
(b)(5) (i) through (iv) and (vi) of this
section must be met by the entity and
all its members, stockholders, partners,
or joint operators.

(ii) The entity and all the members,
stockholders, partners, or joint opera-
tors must own or operate a small or
family farm and at least one member,
stockholder, partner, or joint operator
must operate the farm.

(8) If each member’s, partner’s,
stockholder’s, or joint operator’s own-
ership interest does not exceed the fam-
ily farm definition limits, their collec-
tive interests can exceed the family
farm definition limits only if:

(i) all of the members of the entity
are related by blood or marriage,

(ii) all of the members are or will be
operators of the entity, and

(iii) the majority interest holders of
the entity meet the requirements of
paragraphs (b)(5) (i) through (iv) and
(vi) of this section.

(c) Borrower training. Except for ap-
plicants for youth loans, all applicants
must agree to meet the training re-
quirements of § 1924.74 of subpart B of
part 1924 of this chapter unless a waiv-
er is granted in accordance with that
section. In the case of a cooperative,
corporation, partnership, or joint oper-
ation, any individual member, stock-
holder, partner, or joint operator hold-

ing a majority interest in the oper-
ation or who is operating the farm
must agree to complete the training or
qualify for the waiver on behalf of the
entity. However, if one entity member
is solely responsible for financial or
production management, then only
that entity member will be required to
complete the training in that area for
the entity or qualify for a partial waiv-
er. If the financial and production func-
tions of the farming operation are
shared, the knowledge and skills of the
individual(s) with the responsibility of
production and/or financial manage-
ment of the operation will be consid-
ered in the aggregate for granting a
waiver or requiring that training be
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities. If the appli-
cant has previously been required to
obtain training, the applicant must be
enrolled in and attending, or have sat-
isfactorily completed, the training re-
quired.

[53 FR 35684, Sept. 14, 1988, as amended at 55
FR 21527, May 25, 1990; 56 FR 3971, Feb. 1,
1991; 58 FR 69199, Dec. 30, 1993]

§ 1941.13 Rural youth.

If otherwise eligible, a rural youth
who applies for an OL loan must be rec-
ommended by a project advisor such as
a 4–H club advisor, vocational teacher,
home economics teacher, county exten-
sion agent, or other organizational
sponsor or advisor. In addition, a youth
who has not reached the age of major-
ity under State law must obtain a writ-
ten recommendation from a parent or
guardian. All recommendations will be
filed with the application in the bor-
rower’s case file.

§ 1941.14 Annual production loans to
delinquent borrowers.

Delinquent borrowers who otherwise
meet the eligibility criteria in § 1941.12
of this subpart, and whose accounts
have not been accelerated by FmHA or
its successor agency under Public Law
103–354, and who cannot be assisted
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after considering consolidation, re-
scheduling and/or reamortizing at regu-
lar interest rates and consolidation, re-
scheduling and/or reamortizing at lim-
ited resource rates and deferral of prin-
cipal and interest payments, including
distressed Farmer Program loans for
softwood timber production in applica-
ble areas, all in accordance with sub-
part S of part 1951 of this chapter, will
automatically be considered for annual
production loans under this section or
subordinations under subpart A of part
1962 and subpart A of part 1965 of this
chapter, when the conditions in para-
graph (a) of this section are met.

(a) Such delinquent borrowers must
apply for assistance and must meet all
of the following conditions before their
loan is approved:

(1) The borrower has acted in good
faith by demonstrating sincerity and
honesty in meeting all agreements and
promises made with and to the FmHA
or its successor agency under Public
Law 103–354.

(2) The borrower has been unable to
pay accounts as scheduled. The follow-
ing are examples, but eligibility is not
limited to these examples:

(i) Reduction in essential income
from a non-farm job, e.g., unemploy-
ment or under employment of the bor-
rower-operator or spouse, caused by
circumstances beyond the borrower’s
control; or

(ii) Reduction in income caused by
illness, injury or death of an individual
borrower; or, in the case of an entity
borrower, the stockholder, member,
joint operator or partner who operates
the farm; or

(iii) Reduction in income caused by
natural disaster(s), an outbreak of un-
controllable disease, and/or uncontrol-
lable insect damage, which caused se-
vere loss of agricultural production
that reduced the repayment ability of
the borrower to the degree that sched-
uled payments could not be met.

(3) The borrower has applied the im-
provements and key management prac-
tices spelled out in Table C of Form
FmHA or its successor agency under
Public Law 103–354 431–2, ‘‘Farm and
Home Plan,’’ or in any other accept-
able farm plan of operation.

(4) The borrower has properly main-
tained chattel and real estate security,

and properly accounted for the sale of
security, including crops, livestock and
livestock production.

(5) A farm plan of operation project-
ing realistic production, commodity
prices, family living expenses, and op-
erating expenses, is developed; the pro-
posed cash flow projection shows that
all operating expenses, reasonable fam-
ily living expenses, and principal and
accruing interest on all production
loans and supplied credit for the pro-
duction and marketing cycle can be re-
paid from the planned income. Borrow-
ers will not be required to show that
they can pay any principal or interest
on other debts outstanding.

(6) Nondisturbance agreements will
be obtained from other creditors, as
necessary.

(7) If FmHA or its successor agency
under Public Law 103–354 has com-
pleted the process of considering the
borrower for debt restructuring, pursu-
ant to subpart S of part 1951 of this
chapter, and the borrower has received
the benefits of conservation easement
or debt write-down, bringing the ac-
count current, the borrower may be
considered for an annual production
loan or subordination in the future, if
the account again becomes delinquent
due to circumstances beyond the bor-
rower’s control. Those borrowers for
whom FmHA or its successor agency
under Public Law 103–354 has com-
pleted the process of consideration for
debt restructuring (including any ad-
ministrative appeal and further re-
view), who are determined not eligible
for conservation easement or debt
write-down benefits, and whose ac-
counts have been accelerated, will not
be eligible for assistance under this
section. If FmHA or its successor agen-
cy under Public Law 103–354 has not
completed the process (including any
administrative appeal and further re-
view) of considering the borrower for
debt restructuring, the borrower may
be considered for assistance under this
section.

(8) The Food, Agriculture, Conserva-
tion, and Trade Act of 1990 (Pub. L. 101–
624), dated November 28, 1990, requires
FmHA or its successor agency under
Public Law 103–354 to revise its notices
on loan service programs for delin-
quent borrowers to include additional
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servicing options and extend various
timeframes. Therefore, all delinquent
borrowers who cannot be considered for
all servicing options until FmHA or its
successor agency under Public Law 103–
354 implements these provisions of the
Act, will be considered for an annual
production loan or a subordination
under this section.

(b) Loan funds will be used to pay es-
sential annual operating and family
living expenses only, as defined in
§ 1962.17 of subpart A of part 1962 of this
chapter.

(c) If the borrower is eligible for as-
sistance under this section, follow the
procedures in § 1941.33(b) of this sub-
part.

(d) If the borrower is not eligible for
assistance under this section, the
County Supervisor will so inform the
borrower in accordance with § 1941.33(c)
of this subpart.

(e) Form FmHA or its successor
agency under Public Law 103–354 1941–1,
‘‘Criteria for Continuing Assistance to
Delinquent Borrowers,’’ is used to doc-
ument the basis for continued assist-
ance. The County Supervisor will date
and sign the form and place it in posi-
tion number three of the case file. At
loan closing, or at the time of approval
of a subordination, the County Super-
visor will advise borrowers, by FmHA
Form Letter 1941–A–1, ‘‘Advice to Bor-
rower of Financial Condition,’’ of their
serious financial condition; the impor-
tance of carrying out the plan, as de-
veloped, for the production and mar-
keting cycle being financed; and that
FmHA or its successor agency under
Public Law 103–354 is continuing to
provide assistance for their operations
only on a year-to-year basis. Borrowers
will be further advised that their farm-
ing operations will be evaluated at the
end of the production season and a de-
cision will be made, at that time,
whether FmHA or its successor agency
under Public Law 103–354 will consider
assistance for another year to continue
their operations. The County Super-
visor will answer any question(s) a bor-
rower has concerning the letter and ex-
plain its purpose. FmHA Form Letter
1941–A–1 will be signed and dated by
the County Supervisor and the bor-
rower(s) at loan closing or at the time
of approval of a subordination. A copy

will be given to the borrower, and the
original will be retained in the case file
to acknowledge the borrower’s receipt
of the letter.

[53 FR 35684, Sept. 14, 1988, as amended at 54
FR 11366, Mar. 20, 1989; 55 FR 21527, May 25,
1990; 56 FR 6796, Feb. 20, 1991; 58 FR 48284,
Sept. 15, 1993; 58 FR 69199, Dec. 30, 1993]

§ 1941.15 Special beginning farmer or
rancher OL loan assistance.

(a) Objectives. The basic objective of
this special OL loan program is to pro-
vide the applicant, whose primary oc-
cupation is or will be farming, with a
reliable source of operating credit for
annual operating and capital expenses
needed to conduct a financially viable
farming or ranching operation. Super-
vision will be provided to the extent
necessary to achieve the objectives of
the loan and to protect the interests of
the Government in accordance with
subpart B of part 1924 of this chapter.

(b) Eligibility requirements for special
beginning farmer or rancher OL loan as-
sistance. Applicants must:

(1) Meet the ‘‘beginning farmer or
rancher’’ definition in § 1941.4 of this
subpart, and

(2) Have not operated a farm or
ranch, or have operated a farm or
ranch for not more than 5 years. This
requirement applies to all members of
an entity.

(3) During the 5-year period prior to
applying for assistance, have sufficient
education and experience to indicate
that the applicant is able to conduct a
successful farming or ranching oper-
ation.

(4) Own, lease, or have a commitment
to lease the site of the operation, that
is or will be sufficient to carry out the
planned operation.

(5) Present a plan of operation in ac-
cordance with paragraph (e) of this sec-
tion, which projects feasibility for each
year of the 5-year period, and a finan-
cial projection reflecting a financially
viable operation at the end of the com-
mitment period referenced in para-
graph (f) of this section.

(6) Have or will have access to live-
stock and equipment, sufficient to
carry out the planned operation.

(c) Loan purposes. Loan purposes are
as set forth in § 1941.16 of this subpart.
Applicants approved for loan assistance
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under this section will also receive pri-
ority in the purchase of Agency inven-
tory equipment as stated in § 1955.122(a)
of subpart C of part 1955 of this chap-
ter.

(d) Loan limitations. In addition to the
loan limitations stated in § 1941.17 of
this subpart, the following limitations
apply:

(1) The borrower shall not be eligible
to receive additional special direct OL
loan assistance during the commit-
ment period referenced in paragraph (f)
of this section after 8 years from the
date of receiving the first such loan.
This does not prohibit the borrower
from receiving an additional 2 years of
OL loan assistance under the regular
direct OL loan program during the
commitment period.

(2) The borrower is not eligible for
special beginning farmer OL loan as-
sistance for a 3-year period beginning
on the date that a previous commit-
ment is terminated under paragraph
(h) of this section.

(e) Plan of operation for special begin-
ning farmer OL loan assistance. In addi-
tion to the planning requirements set
forth in § 1924.56 of subpart B of part
1924 of this chapter and subject to para-
graph (e)(3) of this section, the follow-
ing information must be submitted to
the County Supervisor with the appli-
cation:

(1) A first-year plan of the farming
operation from the applicant providing
the following details:

(i) How the operation is to be con-
ducted.

(ii) The types and quantities of com-
modities to be produced.

(iii) The production methods to be
employed by the operator.

(iv) The conservation measures to be
utilized in the operation.

(v) The livestock and equipment
needed to conduct the farming oper-
ation (including expected replacements
or additions), and whether the appli-
cant owns, leases, or has access to the
item(s), or plans to purchase or lease
the needed item(s).

(vi) The expected income and ex-
penses of the operation.

(vii) The expected credit needs, in-
cluding the types, amounts and
sources.

(viii) The site or sites where the
farming operation is, or will be, lo-
cated.

(2) Upon receipt of the plan from the
applicant, including any future planned
purchases and changes to the oper-
ation, the County Supervisor will de-
velop a 5-year plan by use of an auto-
mated analysis, described in § 1910.4 (b)
of subpart A of part 1910 of this chap-
ter, and a projection of the financial
status of the farming operation after
special beginning farmer OL loan as-
sistance (direct/guaranteed OL) has
been provided for the period necessary,
not to exceed 10 years. The projected
plan must indicate the operation will
be financially viable without further
Agency assistance within 10 years. This
plan will detail the specific goals ad-
dressed by the applicant in order to
graduate to other credit in an expedi-
tious manner. Failure to meet these
goals may result in termination of the
commitment under paragraph (h) of
this section.

(3) An applicant has the option to de-
velop the 5-year plan and financial pro-
jection without the use of the Agency’s
automated Farm and Home Plan sys-
tem. The County Supervisor will notify
the applicant of this option. For each
year of the 5-year plan, the items listed
under paragraph (e)(1) of this section
must be provided. The financial projec-
tion must conform with the require-
ments set out in paragraph (e)(2) of
this section.

(f) Commitment period. In making OL
loans under this section, the County
Supervisor will make a commitment to
the borrower to provide direct and
guaranteed operating credit for a pe-
riod not to exceed 10 years, subject to
loan limitations stated in paragraph
(d) of this section. FmHA Form Letter
1941–A–2, ‘‘Conditional Commitment to
Provide Special Operating Loan Assist-
ance to Beginning Farmers or Ranch-
ers,’’ will be used for this purpose, and
provided to the applicant when the
loan is approved. The following condi-
tions apply:

(1) The length of the commitment pe-
riod will be determined by an auto-
mated analysis of projected financial
and income data reflecting a finan-
cially viable operation as defined in
§ 1941.4 of this subpart.

VerDate 06-MAR-97 10:49 Mar 12, 1997 Jkt 174019 PO 00000 Frm 00128 Fmt 8010 Sfmt 8010 E:\CFR\174019.015 174019



129

RHS, RBS, RUS, FSA, USDA § 1941.15

(2) After the first year, subsequent
loans under this section are contingent
on the revision of the projected plan of
operation required in paragraph (e)(1)
of this section. The plan will be for the
5-year period beginning with the par-
ticular year for which assistance is re-
quested, or if shorter, the period begin-
ning with the particular year for which
assistance is requested and ending with
the year the plan projects a financially
viable operation. A revised plan will be
developed each year. This must be
based on an analysis of the prior year’s
operation. The plan must be revised at
least 60 days before the assistance will
be needed for that particular year. The
type of assistance provided each year
(direct OL-Limited Resource, direct
OL, guaranteed OL-Interest Assistance,
or guaranteed OL) will depend upon the
financial progress made by the loan ap-
plicant in accordance with the eligi-
bility requirements for each of the list-
ed types of assistance.

(3) Borrowers under this section must
demonstrate progress toward the speci-
fied goals with the objective of elimi-
nating the need for Agency credit after
not more than 10 years. A borrower will
be considered to have met the goals if
Agency payments are made on a timely
basis, agreements Agency are kept, and
financial progress is made such that
the operation continues to be finan-
cially viable.

(g) Extension of commitment period. If a
commitment has been issued for less
than 10 years, the commitment period
may be extended subject to the 10-year
limit providing:

(1) The annual plan is revised in ac-
cordance with paragraph (f)(2) of this
section;

(2) The failure to achieve the goals
within the commitment period was due
to circumstances beyond the control of
the borrower. Acceptable new docu-
ment circumstances for not achieving
the goals include, but are not limited
to:

(i) The reduction in essential income
from a nonfarm job due to unemploy-
ment or underemployment of the bor-
rower-operator or spouse caused by cir-
cumstances beyond the borrower’s con-
trol.

(ii) Illness, injury, or death of an in-
dividual borrower, stockholder, mem-
ber or partner who operates the farm.

(iii) Natural disasters, an outbreak of
uncontrollable disease, and/or uncon-
trollable insect damage which caused
severe loss of agricultural production
that reduced the repayment ability of
the borrower so that scheduled pay-
ments cannot be made.

(iv) Economic factors that are wide-
spread and not limited to an individual
case, such as high interest rates or low
market prices for agricultural com-
modities as compared to production
costs, that reduce the repayment abil-
ity of the borrower so that scheduled
payments cannot be made, and;

(3) The failure to achieve such goals
has not materially reduced the likeli-
hood of the farming operation becom-
ing financially viable.

(h) Termination of commitment period.
(1) The commitment will be revoked if
the Agency fails to recertify the appli-
cant as eligible for the regular direct
and/or guaranteed OL loan programs
under paragraph (k)(2) of this section.

(2) The commitment for operating
credit also shall be revoked if the ap-
plicant fails, for 2 consecutive years, to
meet the goals specified in the plan,
unless both of the following are met:

(i) The failure has not materially re-
duced the likelihood of the operation
becoming financially viable. (An up-
dated projection of the financial status
of the operation still reflects financial
viability at the end of the commitment
period.)

(ii) The failure to meet the goals of
the 5-year plan was due to cir-
cumstances beyond the control of the
borrower as described in paragraph
(g)(2) of this section.

(3) Upon revocation of the commit-
ment, the borrower will be given appeal
rights in accordance with 7 CFR part
780.

(i) Relationship between Agency loans,
direct and guaranteed. The provisions of
§ 1941.29 of this subpart apply as stated.
When a commitment is made to an ap-
plicant for 8 or more years, and no
guaranteed special OLs are made, all
direct operating loans are to be special
operating loans for the first 8 years. OL
loans made in the 9th and/or 10th years
will be regular direct operating loans.
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With respect to loan objectives as stat-
ed in paragraph (a) of this section, and
in accordance with paragraph (f)(2) of
this section, whether the borrower re-
ceives a direct or guaranteed OL loan
during the commitment period will de-
pend on the borrower’s financial condi-
tion, the projected 5-year plan of oper-
ation, and the availability of credit.

(j) Completion of the 10-year commit-
ment period. If the borrower is unable to
graduate to other credit without the
Agency’s assistance, Agency may pro-
vide direct or guaranteed loan assist-
ance subject to the lifetime loan limi-
tations set forth in § 1941.17 of this sub-
part and § 1980.175 (d) of subpart B of
part 1980 of this chapter and all other
loan making regulations of this chap-
ter.

(k) Agency certification. A special be-
ginning farmer OL application will
only be considered after the applicant
submits a complete 5-year plan of oper-
ation and a projection of the financial
status of the operation as set forth in
paragraph (e) of this section. In addi-
tion to the requirements of § 1941.30,
the following conditions apply:

(1) Agency certifications of eligi-
bility under paragraph (b) of this sec-
tion are effective throughout the com-
mitment period.

(2) For subsequent loan requests dur-
ing the commitment period, the Agen-
cy will certify as to the applicant
meeting the eligibility requirements
for the regular direct or guaranteed OL
loan programs, as appropriate. Such
certification is unnecessary if a 5-year
eligibility certification has not yet ex-
pired unless the County Supervisor has
determined that the applicant’s situa-
tion has changed such that the eligi-
bility determination would potentially
be affected. If recertification is re-
jected, no subsequent loan will be made
under the commitment and the com-
mitment will be revoked in accordance
with paragraph (h) of this section.

(l) Loan approval or disapproval. In ad-
dition to the requirements of § 1941.33
of this subpart, it must be determined
that:

(1) Initial loans. (i) The plan of oper-
ation reflects that farm income is suf-
ficient to cover farm operating ex-
penses, replacement of capital items,
debt service, and that part of living ex-

penses not covered by nonfarm income
(if any) for each year. Nonfarm income
cannot be relied on to cover farm ex-
penses or debt service.

(ii) At the end of the commitment pe-
riod the operation will project finan-
cial viability without further assist-
ance from FmHA or its successor agen-
cy under Public Law 103–354, and the
identified goals are reasonable and
practicable.

(2) Subsequent loans. Subsequent
loans will be approved or disapproved
in accordance with FmHA Form Letter
1941–A–2 and paragraph (f) of this sec-
tion.

[58 FR 48284, Sept. 15, 1993, as amended at 61
FR 35925, July 9, 1996]

§ 1941.16 Loan purposes.
Except for entity borrowers, 10 per-

cent or $5,000, whichever is less, of any
OL loan will be placed in a non-super-
vised bank account of the borrower’s
choosing at loan closing. These funds
will be used at the borrower’s discre-
tion for family living needs or other
purposes agreed upon in the farm
plan(s) of operation. Loans may be
made for farm, forestry, recreation,
and nonfarm enterprises or modest
rural youth projects for the following
purposes, when such purposes are es-
sential to the operation:

(a) Purchase of farm machinery and
equipment, livestock, poultry, fur bear-
ing and other farm animals, fish, poul-
try, bees, tools, and inventories, or to
purchase an individual’s undivided in-
terest in such items.

(b) Payment of annual operating ex-
penses.

(c) Payment of family living ex-
penses.

(d) Refinancing debts incurred for
any authorized operating loan purpose
other than FmHA or its successor
agency under Public Law 103–354 debts.

(e) Purchase of membership and
stock in a farm purchasing, marketing,
or service-type cooperative associa-
tion, including a grazing association.

(f) Purchase and repair of essential
home equipment.

(g) Purchase of a milk base or milk
quota with or without cows.

(h) Not more than $15,000 in a fiscal
year for real estate improvements or
repairs. The following determinations
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must be made before an OL loan is
made for real estate improvements:

(1) OL loans will not be needed year
after year for this purpose.

(2) The applicant owns the farm or
has tenure arrangements, including a
compensation agreement, sufficient to
obtain a reasonable return on the in-
vestment.

(i) Payments to a creditor. In any
one year, OL funds used to make these
payments cannot exceed 20 percent of
the appraised market value of the es-
sential farm and nonfarm equipment
and livestock under a prior lien to that
creditor, or 20 percent of the amount
owed to such creditor, whichever is
less.

(j) Purchase of a franchise, contract,
or privilege when necessary to the op-
eration of the planned enterprise.

(k) Partial payment for the purchase
and construction of crop storage and
drying facilities when the Commodity
Credit Corporation, through the FSA
Farm Programs (formerly Agricultural
Stabilization and Conservation Serv-
ice), is providing a part of the credit
under the Commodity Credit Corpora-
tion Farm Storage and Drying Equip-
ment Loan Program.

(l) Payment of costs for training
farmer program borrowers, particu-
larly limited resource borrowers, in
recordkeeping for farming and ranch-
ing operations. The loan approval offi-
cial must determine that the training
will meet the objectives of the loan
program, assist the borrower in his/her
recordkeeping and management re-
sponsibilities, and that costs are rea-
sonable.

(m) To plant softwood timber on
marginal land which was previously
used to produce an agricultural com-
modity or as pasture.

[53 FR 35684, Sept. 14, 1988, as amended at 61
FR 35925, July 9, 1996]

§ 1941.17 Loan limitations.
An OL loan will not be approved:
(a) If the applicant:
(1) Received direct OL loans after Oc-

tober 28, 1992, and the sum of all cal-
endar years those direct OL loans were
outstanding (including any extension
of terms through loan servicing or
bankruptcy) is more than 10. The bor-
rower, however, could still receive as-

sistance in the following Example: A
borrower received a 1-year, direct OL
on February 1, 1993, and repaid it on
December 15, 1993. The borrower does
not apply for any more direct OL loans
until the year 1996. This borrower still
has 9 years in which new direct OL
loans may be closed. The repayment
term on any loan may extend beyond
the 10-year eligibility limit as long as
the loan is closed within the 10-year
time period. Multiple loans outstand-
ing in a given year count only as 1 year
of eligibility. A loan outstanding in
any portion of a year will be counted as
a full year. For example, had this bor-
rower repaid the OL loan on January 2,
1994, only 8 years of eligibility would
remain.

(2) Received direct and/or guaranteed
OL loans after October 28, 1992, and the
sum of all calendar years that any
combination of those loans were out-
standing (including any extension of
terms through loan servicing or bank-
ruptcy) is more than 15. The borrower,
however, could still receive assistance
in the following Example: On February
1, 1993, a borrower obtains the first of 8
consecutive direct annual OL loans. In
year 9, the borrower obtains a 7-year
guaranteed OL loan. A few months
prior to the end of the 15th year of hav-
ing OL loans/guarantees outstanding,
the borrower applies for a 7-year direct
OL loan. This borrower is eligible pro-
viding the loan can be closed within
the 15th year of eligibility. The repay-
ment term on the loan may extend be-
yond the 15-year eligibility limit. Mul-
tiple loans outstanding in a given year
count only as 1 year of eligibility. A
loan outstanding in any portion of a
year is counted as a full year.

(3) As of October 28, 1992, had one or
more direct OL loans outstanding dur-
ing each of the last 5 calendar years
(January 1, 1988–October 28, 1992) and
has had direct and/or guaranteed OL
loans made after October 28, 1992, that
have been outstanding for a sum of
more than 5 calendar years (including
any extension of terms through loan
servicing or bankruptcy) since that
date. The borrower, however, could
still receive assistance in the following
Example: A borrower had one direct OL
loan outstanding on October 28, 1992,
and had one direct OL loan outstanding
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every year since June 10, 1988 (the bor-
rower received an annual OL loan
every year between 1988 and 1992. Each
year the loan was paid off in Novem-
ber). The borrower received a 3-year di-
rect OL loan on January 28, 1993 (after
October 28, 1992) and repaid the loan on
December 31, 1995. The borrower does
not apply for any more direct or guar-
anteed OL loans until 1997. The bor-
rower still has 2 years in which new di-
rect OL loans may be closed. The re-
payment term on any loan may extend
beyond the 5-year eligibility period.
Multiple loans outstanding in a given
year count only as 1 year of eligibility.
A loan outstanding in any portion of a
year is counted as a full year.

(4) As of October 28, 1992, had one or
more guaranteed OL loans outstanding
during each of the last 10 calendar
years, (January 1, 1983–October 28,
1992), and has had direct and/or guaran-
teed OL loans made after October 28,
1992, that have been outstanding for a
sum of more than 5 calendar years (in-
cluding any extension of terms through
servicing or bankruptcy) since that
date. The borrower, however, could
still receive assistance in the following
Example: A borrower had a guaranteed
OL loan outstanding as of October 28,
1992, which had been outstanding for 7
calendar years. The borrower had a
guaranteed OL loan prior to this one,
also for 7 calendar years. (There were
no overlapping years of assistance.)
The borrower obtained a 3-year guaran-
teed OL loan on February 11, 1993 (after
October 28, 1992). The loan was paid off
on February 11, 1996. The borrower still
has 2 years in which new direct OL
loans may be closed. The repayment
term on any loan may extend beyond
the 5-year eligibility period. Multiple
loans outstanding in a given year
count only as 1 year of eligibility. A
loan outstanding in any portion of a
year is counted as a full year.

(b) If the total outstanding insured
OL principal balance, including the
new loan, owed by the applicant will
exceed $200,000 at loan closing.

(c) If the total outstanding youth
loan principal balance will exceed
$5,000 at loan closing.

(d) For the purchase of real estate,
making principal payments on real es-

tate, or refinancing of any debts in-
curred for the purchase of real estate.

(e) For any purpose that will contrib-
ute to excessive erosion of highly erod-
ible land or to convert wetlands to
produce an agricultural commodity as
further explained in exhibit M of sub-
part G of part 1940 of this chapter.
Refer to subpart LL of part 2000 of this
chapter, ‘‘Memorandum of Understand-
ing Between FmHA or its successor
agency under Public Law 103–354 and
the U.S. Fish and Wildlife Service,’’ for
assistance in implementation.

(f) For special beginning farmer or
rancher OL loan assistance loan limita-
tions, see § 1941.15 (d) of this subpart.

[53 FR 35684, Sept. 14, 1988, as amended at 58
FR 48286, Sept. 15, 1993]

§ 1941.18 Rates and terms.
(a) Rates. Upon request of the appli-

cant, the interest rate charged by the
Agency or its successor agency under
Public Law 103–354 will be the lower of
the interest rates in effect at the time
of loan approval or loan closing. If an
applicant does not indicate a choice,
the loan will be closed at the interest
rate in effect at the time of loan ap-
proval. Interest rates are specified in
exhibit B of the Agency Instruction
440.1 (available in the Agency or its
successor agency under Public Law 103–
354 office) for the type of assistance in-
volved. A lower rate may be estab-
lished for a limited resource applicant
subject to the following:

(1) An applicant will receive the
lower rate provided:

(i) The applicant meets the condi-
tions of the definition for a limited re-
source applicant set forth in § 1941.4 of
this subpart.

(ii) The Farm and Home Plan and/or
Nonagricultural Enterprise Analysis,
when appropriate, indicates that in-
stallments at the higher rate, along
with other debts, cannot be paid during
the period of the plan.

(2) A borrower with Limited Resource
interest rates will be reviewed each
year at the time the analysis is con-
ducted (see § 1924.55 of subpart B of part
1924 of this chapter) and at any time a
servicing action such as consolidation,
rescheduling or deferral is taken to de-
termine what interest rate should be
charged. The rate may be increased in
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increments of whole numbers until it
reaches the current regular interest
rate for the loan at the time of the rate
increase. (See § 1951.25 of subpart A of
part 1951 of this chapter.)

(b) Terms. (1) The final maturity date
for each loan cannot exceed 7 years
from the date of the promissory note.
The first installment must be sched-
uled for payment within 18 months of
loan closing.

(2) Loan funds used to pay annual op-
erating expenses or bills incurred for
such purposes for the crop year being
financed will normally be scheduled for
payment within 12 months, but no later
than 18 months, from the date the loan
is closed when marketing plans extend
beyond 12 months. When an OL loan for
annual production purposes is sched-
uled for repayment in one installment,
the installment must fall due no later
than 18 months from the date of loan
closing. Individual marketing cir-
cumstance may warrant repayment
schedules which are longer than 18
months. Such factors as establishing a
new enterprise, developing a farm, pur-
chasing feed while feed crops are being
established, marketing plans, or during
recovery from a disaster or economic
reverses, can be considered as reasons
for a longer repayment period on loans
for annual operating purposes. When
longer than normal repayment terms
are used for annual operating purposes,
crops and/or livestock produced for sale
will not be considered sufficient secu-
rity. The County Supervisor may use
Form FmHA or its successor agency
under Public Law 103–354 440–9, ‘‘Sup-
plementary Payment Agreement,’’ for
borrowers who receive substantial in-
come from which payment is to be
made before their installment due
date.

(3) Advances for purposes other than
annual operating expenses will be
scheduled for payment over the mini-
mum period necessary considering the
applicant’s ability to pay and the use-
ful life of the security, but not in ex-
cess of 7 years.

(4) When conditions warrant, install-
ment scheduled in accordance with
paragraph (b)(2) of this section may in-
clude equal, unequal, or balloon in-
stallments. In each case warranting
balloon installments, there must be

adequate collateral for the loan at the
time the balloon payment is due. Cir-
cumstances which warrant balloon in-
stallments are factors such as estab-
lishing a new enterprise, developing a
farm, purchasing feed while crops are
being established or during recovery
from a disaster, or economic reverses.
In no case will annual crops be used as
the sole collateral securing a balloon
installment. A loan with a balloon in-
stallment must be adequately secured
by hard security, which may include
foundation stock, farm equipment and/
or real estate. The amount of the bal-
loon installment should not exceed
that which the borrower could reason-
ably expect to pay during a maximum
additional 7-year period.

[53 FR 35684, Sept. 14, 1988, as amended at 55
FR 21527, May 25, 1990; 57 FR 18676, Apr. 30,
1992; 57 FR 37400, Aug. 19, 1992; 61 FR 35925,
July 9, 1996]

§ 1941.19 Security.
Primary security must be available

for the loan. Any additional security
available up to and including 150 per-
cent of the loan amount also will be
taken. Security in excess of 150 percent
of the loan amount will only be taken
when it is not practical to separate the
property, i.e., same type of livestock
(dairy cows, brood sows). In cases when
a loan is being made in conjunction
with a servicing action, the security
requirements as stated in subpart S of
part 1951 of this chapter will prevail. In
unusual cases, the loan approval offi-
cial may require a cosigner in accord-
ance with § 1910.3 (d) of subpart A of
part 1910 of this chapter or a pledge of
security from a third party. A pledge of
security is preferable to a cosigner.

(a) Chattels. (1) The loan must be se-
cured by a first lien on all property or
products acquired, produced, or refi-
nanced with loan funds.

(2) If the security for the loan under
paragraph (a)(1) of this section is not
at least equal to 150 percent of the loan
amount, the best lien obtainable will
be taken on other chattel security
owned by the applicant, if available, up
to the point that security for the loan
at least equals 150 percent of the loan
amount.

(i) When there are several alter-
natives available (cattle, machinery),
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any one of which will meet the security
requirements of this section, the ap-
proval official generally has the discre-
tion to select the best alternative for
obtaining security.

(ii) When alternatives exist and the
applicant has a preference as to the
property to be taken for security, how-
ever, the approval official will honor
the preference so long as the require-
ments of paragraphs (a)(1) and (2) of
this section are met.

(3) To comply with the 150 percent re-
quirement, security values will be es-
tablished as follows:

(i) For the purposes of loan making
only, the security value of the crop
and/or livestock production is pre-
sumed to be 100 percent of the amount
loaned for annual operating and family
living expenses listed on Form FmHA
or its successor agency under Public
Law 103–354 431–2, ‘‘Farm and Home
Plan,’’ or other acceptable plan of oper-
ation.

(ii) The specific livestock and/or
equipment to be taken as security,
along with the value of the security,
will be documented in the case file.
This information will be obtained from
values established in accordance with
§ 1941.25 of this subpart.

(b) Real estate. The loan approval offi-
cial will require a lien on all or part of
the applicant’s real estate as security
when chattel security alone is not at
least equal to 150 percent of the
amount of the loan. Different lien posi-
tions on real estate are considered sep-
arate and identifiable collateral. Real
estate taken as security, along with its
value established in accordance with
§ 1941.25 of this subpart, will be docu-
mented in the case file. If the applicant
disagrees with the values established,
FmHA or its successor agency under
Public Law 103–354 will accept an ap-
praisal from the applicant, obtained at
the applicant’s expense, if the appraisal
meets all FmHA or its successor agen-
cy under Public Law 103–354 require-
ments.

(1) Security may also include assign-
ments of leases or leasehold interests
having mortgageable value, revenues,
royalties from mineral rights, patents
and copyrights, and pledges of security
by third parties.

(2) Advice on obtaining security will
be received from OGC when necessary.

(c) Exceptions. The County Supervisor
will clearly document in the file when
security is not taken for any of the fol-
lowing reasons:

(1) A lien will not be taken on prop-
erty when it will prevent the applicant,
or members of an entity applicant,
from obtaining operating credit from
other sources.

(2) A lien will not be taken on prop-
erty that could have significant envi-
ronmental problems/costs (e.g., known
or suspected underground storage
tanks or hazardous wastes, contingent
liabilities, wetlands, endangered spe-
cies, historic properties). Guidance is
provided in part II, item H of exhibit A
of FmHA Instruction 1922–E (available
in any FmHA or its successor agency
under Public Law 103–354 office) as to
the action to be taken when the ap-
praiser indicates that the property is
subject to any hazards, detriments or
limiting conditions.

(3) A lien will not be taken on prop-
erty that cannot be made subject to a
valid lien.

(4) A lien will not be taken on the ap-
plicant’s personal residence and appur-
tenances, when the residence is located
on a separate parcel and the farm
tract(s) being used for collateral, in ad-
dition to any crops or chattels, meet
the security requirement of at least
equal to 150 percent of the loan.

(5) A lien will not be taken on sub-
sistence livestock; cash or special cash
collateral accounts to be used for the
farming operation or for necessary liv-
ing expenses; all types of retirement
accounts; personal vehicles necessary
for family living or farm operating pur-
poses; household goods; and small tools
and small equipment, such as hand
tools, power lawn mowers, and other
similar items not needed for security
purposes.

(6) When title to a livestock or crop
enterprise is held by a contractor
under a written contract or the enter-
prise is to be managed by the applicant
under a share lease or share agreement,
an assignment of all or part of the ap-
plicant’s share of the income will be
taken. A form approved by OGC will be
used to obtain the assignment.
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(7) A lien will not be taken on timber
or the marginal land for a loan for
planting softwood timber trees on mar-
ginal land in conjunction with a
softwood timber (ST) loan.

(d) Assignment on income in Uniform
Commercial Code (UCC) States. The
County Supervisor will determine
whether or not such an assignment will
be taken. In UCC States, an assign-
ment of livestock or crop income con-
stitutes a security agreement on in-
come. The share lease, share agree-
ment, or contract will be described spe-
cifically as ‘‘Contract Rights’’ or ‘‘Con-
tract Rights in Livestock or Crops,’’
(or as ‘‘Accounts’’ or ‘‘Accounts in
Livestock or Crops,’’ if required by a
State supplement), and so forth, in
paragraph 1(b) of the financing state-
ment.

(e) Insurance. See § 1941.88 of subpart
B of this part for insurance require-
ments.

(f) Special security requirements. When
OL loans are made to eligible entities
that consist of members, stockholders,
partners or joint operators who are
presently indebted for an OL loan(s) as
individual(s), or when OL loans are
made to eligible individuals who are
members, stockholders, partners, or
joint operators of an entity which is
presently indebted for an OL loan(s),
security must consist of:

(1) Chattel and/or real estate security
that is separate and identifiable from
the security pledged to the Agency for
any other farm credit programs direct
or guaranteed loan(s).

(2) Different lien positions on real es-
tate are considered separate and identi-
fiable collateral.

(3) The outstanding amount of loans
made may not exceed the value of the
collateral used.

[53 FR 35684, Sept. 14, 1988, as amended at 54
FR 47959, Nov. 20, 1989; 56 FR 67480, Dec. 31,
1991; 57 FR 18676, Apr. 30, 1992; 59 FR 22961,
May 4, 1994; 59 FR 25799, May 18, 1994; 61 FR
35925, July 9, 1996]

§§ 1941.20–1941.22 [Reserved]

§ 1941.23 General provisions.
(a) Compliance requirements. The fol-

lowing will apply as appropriate:
(1) Environmental assessments and

statements. Subpart G of part 1940 of

this chapter should be referred to for
these requirements. The State Envi-
ronmental Coordinator should be con-
sulted for assistance in preparing any
required statements.

(2) Equal opportunity and non-
discrimination requirements. In ac-
cordance with title V of Pub. Law 93–
495, the Equal Credit Opportunity Act,
FmHA or its successor agency under
Public Law 103–354 will not discrimi-
nate against any applicant on the basis
of race, color, religion, sex, national
origin, marital status, age or physical/
mental handicap provided the appli-
cant can execute a legal contract, with
respect to any aspect of a credit trans-
action.

(3) National Historic Preservation
Act of 1966. If a loan will affect any dis-
trict, site, building, structure, or ob-
ject that has been included in the Na-
tional Register of Historic Places as
maintained by the Department of Inte-
rior in accordance with the National
Historic Preservation Act of 1966, or if
the undertaking may affect properties
having scientific, prehistorical, histori-
cal, or archaeological significance, the
provisions of subpart F of part 1901 of
this chapter will apply.

(b) Other considerations. (1) FmHA or
its successor agency under Public Law
103–354 employees will not guarantee
repayment of advances from other
credit sources, either personally or on
behalf of applicants, borrowers, or
FmHA or its successor agency under
Public Law 103–354.

(2) An applicant will be advised that
compliance with all applicable special
laws and regulations is required.

(3) An applicant receiving a loan for
a nonfarm enterprise will be advised of
the possibilities of incurring liability
and encouraged to obtain public liabil-
ity and property damage insurance.

(4) An applicant must have accept-
able tenure arrangements. Unless the
loan approval official determines oth-
erwise, each applicant will obtain a
satisfactory written lease. A copy of
the lease will be filed in the County Of-
fice case file.
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§ 1941.24 [Reserved]

§ 1941.25 Appraisals.
(a) Except as provided in paragraph

(a)(5) of this section, real estate ap-
praisals will be completed by an FmHA
or its successor agency under Public
Law 103–354 employee, or a contractor
authorized to make farm appraisals.
Chattel and real estate appraisals will
be made on Forms FmHA 440–21, ‘‘Ap-
praisal of Chattel Property,’’ FmHA
1922–1, ‘‘Appraisal Report—Farm
Tract,’’ and FmHA 1922–11, ‘‘Appraisal
for Mineral Rights,’’ respectively, to
determine market value and borrower
equity in the following instances:

(1) When an initial loan is made, a
chattel appraisal is required on all
chattel property owned by the appli-
cant, and on chattel property to be ac-
quired when the item can be specifi-
cally identified.

(2) When a subsequent loan is made, a
chattel appraisal is required when:

(i) Refinancing chattel debt.
(ii) The existing chattel appraisal is

more than 2 years old.
(3) A real estate appraisal is not re-

quired when real estate is taken as ad-
ditional security, as defined in § 1941.4
of this subpart. However, the County
Supervisor will document in the run-
ning record the estimated market
value of the additional security and the
basis for the estimate.

(4) A real estate appraisal is required
when real estate is taken as primary
security, as defined in § 1941.4 of this
subpart.

(5) Other real estate appraisals com-
pleted by other State-certified general
appraisers may be used providing such
appraisals meet the ethics, com-
petency, departure provisions, etc., and
Sections I and II of the Uniform Stand-
ards of Professional Appraisal Prac-
tices, and contain a mineral rights ap-
praisal as set out in paragraph (a) of
this section. Prior to acceptance, the
appraisal must have an acceptable desk
review (technical) completed by an
FmHA or its successor agency under
Public Law 103–354 designated review
appraiser.

(6) A new real estate appraisal is not
required if the latest appraisal report
available is not over 1 year old, unless
the approval official requests a new ap-

praisal, or unless significant changes in
the market value of real estate have
occurred in the area within the 1-year
period.

(b) Real estate appraiser qualifications.
The contractor, when he/she is not the
appraiser, is responsible for substan-
tiating the appraiser’s qualifications.
The contractor will obtain FmHA or
its successor agency under Public Law
103–354’s concurrence that the ap-
praiser has the necessary qualifications
and experience before the contractor
will utilize the appraiser in any ap-
praisal work. The contractor/appraiser
completing the report must be State-
certified general.

[53 FR 35684, Sept. 14, 1988, as amended at 57
FR 18676, Apr. 30, 1992; 58 FR 26680, May 5,
1993; 58 FR 48286, Sept. 15, 1993; 59 FR 16772,
Apr. 8, 1994; 59 FR 25800, May 18, 1994]

§§ 1941.26—1941.28 [Reserved]

§ 1941.29 Relationship between FmHA
or its successor agency under Pub-
lic Law 103–354 loans, direct and
guaranteed.

(a) An eligible emergency loan (EM)
applicant’s total credit needs will be
satisfied under the EM loan authori-
ties, to the extent possible, before OL
loan assistance is considered.

(b) A direct OL loan may be made to
a guaranteed loan borrower provided:

(1) The outstanding direct and guar-
anteed OL principal balance owed by
the loan applicant does not exceed
$400,000 at loan closing.

(2) The outstanding combined direct
and guaranteed OL principal balance
owed by the loan applicant, or owed by
anyone who will sign the note as co-
signer evidencing personal liability,
will not exceed the authorized guaran-
teed OL loan limit providing the por-
tion representing the direct OL indebt-
edness does not exceed the direct loan
limit. The deciding factors are the type
of entity and the personal liability of
the entity members. Individuals, who
are members or stockholders of a coop-
erative or corporation that is indebted
for a $200,000 direct and $200,000 guaran-
teed OL loan, can each borrow a
$200,000 direct and $200,000 guaranteed
OL loan, or any combination of direct
or guaranteed OL loan funds that does
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not cause them to exceed the individ-
ual direct or guaranteed OL loan lim-
its, provided they conduct separate
farming operations as individuals and
they have not signed as individuals giv-
ing personal liability for the entity OL
debt. Likewise, such entities whose
members or stockholders are individ-
ually indebted for the maximum direct
or guaranteed OL loan limit, may bor-
row the maximum direct or guaranteed
OL loan limits, providing none of the
members or stockholders are required
to pledge personal liability for the en-
tity debt. Partners or joint operators
of a partnership or joint operation,
which is indebted for a $200,000 direct
and a $200,000 guaranteed OL loan, can-
not borrow additional OL funds as indi-
viduals in a separate operation because
they are each personally liable for the
total entity debt. Likewise, such enti-
ties, consisting of individuals who are
indebted for the maximum direct or
guaranteed OL loan limits, are not eli-
gible for OL loan assistance.

(3) Chattel and/or real estate security
must be separate and identifiable from
the security pledge to FmHA or its suc-
cessor agency under Public Law 103–354
for a guaranteed loan. Different lien
positions on real estate are considered
separate and identifiable security.

(c) An direct OL loan may be made to
refinance a guaranteed OL loan when
the following conditions are met:

(1) The circumstances resulting in
the need to refinance were beyond the
borrower’s control.

(2) Refinancing is in the best interest
of the Government and the borrower.

(3) The guaranteed OL loan must be
completely paid off at the time the di-
rect OL loan is closed.

(d) New applicants and borrowers in-
debted to FmHA or its successor agen-
cy under Public Law 103–354 and/or an
FmHA or its successor agency under
Public Law 103–354 guaranteed lender(s)
for an EE loan may be considered for
an OL loan(s) provided their total out-
standing principal indebtedness to
FmHA or its successor agency under
Public Law 103–354 and/or the FmHA or
its successor agency under Public Law
103–354 guaranteed lender(s) for the EE

loan and any FO, SW, RL, and/or OL
loans will not exceed $650,000.

[53 FR 36240, Sept. 19, 1988, as amended at 55
FR 21527, May 25, 1990; 58 FR 44747, Aug. 25,
1993]

§§ 1941.30–1941.31 [Reserved]

§ 1941.32 Loan docket processing.
See exhibit A of this subpart for the

loan docket processing guide.

§ 1941.33 Loan approval or dis-
approval.

(a) Loan approval authority. Initial
and subsequent loans may be approved
as authorized by subpart A of part 1901
of this chapter, provided the total di-
rect operating loan principal balance
at loan closing does not exceed $200,000.

(b) Loan approval action. (1) The loan
approval official must approve or dis-
approve applications within the dead-
lines set out in § 1910.4 of subpart A of
part 1910 of this chapter. The loan ap-
proval official is responsible for review-
ing the docket to determine whether
the proposed loan complies with estab-
lished policies and all pertinent regula-
tions. When reviewing the docket and
before approving the loan, the loan ap-
proval official will determine that:

(i) The Agency has certified the ap-
plicant eligible,

(ii) Funds are requested for author-
ized purposes,

(iii) The proposed loan is based on a
feasible plan, or meets the require-
ments set forth in § 1941.14(a)(5) of this
chapter for annual production loans to
delinquent borrowers. Planning forms
other than Form FmHA or its succes-
sor agency under Public Law 103–354
431–2 may be used when they provide
all the necessary information.

(iv) The security is adequate,
(v) Necessary supervision is planned,

and
(vi) All other pertinent requirements

have been met or will be met.
(2) When approving the loan, the ap-

proval official will:
(i) Indicate on all copies of Form

FmHA or its successor agency under
Public Law 103–354 1940–1, ‘‘Request for
Obligation of Funds,’’ any conditions
required by Agency or its successor
agency under Public Law 103–354 regu-
lations that must be met for loan clos-
ing;
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(ii) Specify all security requirements;
(iii) Indicate special conditions or

agreements needed with prior
lienholders when appropriate;

(iv) Indicate that approval is subject
to satisfactory title evidence when re-
quired, if such evidence has not been
obtained; and

(v) Send a signed copy of Form
FmHA or its successor agency under
Public Law 103–354 1940–1 to the bor-
rower on the date of loan approval.

(c) Loan disapproval. The loan ap-
proval official must approve or dis-
approve applications within 60 days
after receiving a complete application,
as set out in § 1910.4 of subpart A of
part 1910 of this chapter. The following
actions will be taken when a loan is
disapproved:

(1) The reasons for disapproval will
be indicated on Form FmHA or its suc-
cessor agency under Public Law 103–354
1940–1 by the loan approval official. The
reasons may be in a letter or the run-
ning record if this form has not been
completed. Suggestions of how to rem-
edy the disapprovals should be in-
cluded.

(2) The County Supervisor will notify
the applicant in writing of the action
taken, and include any suggestions
that could result in favorable action.
When denial of an OL loan to a delin-
quent farmer program borrower is in-
volved, the County Supervisor must
clearly explain why the borrower is not
eligible for the OL loan and why the
borrower is not eligible for an annual
production loan as outlined in § 1941.14
of this chapter. The applicant will be
notified, in writing, of the opportunity
to appeal.

(3) Items furnished by the applicant
during docket processing will be re-
turned.

(4) The County Supervisor will notify
any other interested parties of the dis-
approval.

[53 FR 35664, Sept. 14, 1988, as amended at 54
FR 11366, Mar. 20, 1989; 57 FR 18676, Apr. 30,
1992; 58 FR 48282, Sept. 15, 1993; 61 FR 35925,
July 9, 1996]

§ 1941.34 [Reserved]

§ 1941.35 Actions after loan approval.
(a) Requesting check. If the County

Supervisor is reasonably certain that

the loan can be closed within 20 work-
ing days from the date of the check,
loan funds may be requested at the
time of loan approval through the
State Office terminal system. If funds
are not requested when the loan is ap-
proved, advances in the amount needed
will be requested through the County
Office computer terminal system. Each
advance will be limited to an amount
which can be used promptly, usually
within 60 days from the date of the
check. Loan funds must be provided to
the applicant(s) within 15 days after
loan approval, unless the applicant(s)
agrees to a longer period. If no funds
are available within 15 days of loan ap-
proval, funds will be provided to the
applicant as soon as possible and with-
in 15 days after funds become available,
unless the applicant(s) agrees to a
longer period. If a longer period is
agreed upon by the applicant(s), the
same will be documented in the case
file by the County Supervisor.

(b) Cancellation of loan check and/or
obligation. If, for any reason, a loan
check or obligation will be canceled,
the County Supervisor will notify the
State Office and the Finance Office of
loan cancellation by using Form 1940–
10, ‘‘Cancellation of U.S. Treasury
Check and/or Obligation.’’ If a check
received in the County Office is to be
canceled, the check will be returned as
prescribed in FmHA Instruction 2018–D
(available in any FmHA or its succes-
sor agency under Public Law 103–354 of-
fice).

(c) Cancellation of advances. When an
advance is to be cancelled the County
Supervisor must take the following ac-
tions:

(1) Complete and distribute Form
FmHA or its successor agency under
Public Law 103–354 1940–10.

(2) When necessary, prepare and
excute a subsitute promissory note re-
flecting the revised total of the loan
and the revised repayment schedule.
When it is not necessary to obtain a
substitute promissory note, the County
Supervisor will show on Form FmHA
or its successor agency under Public
Law 103–354 440–57 the revised amount
of the loan and the revised repayment
schedule.

(d) Increase or decrease in loan amount.
If it becomes necessary to increase or
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decrease the amount of the loan prior
to closing, the County Supervisor will
request that all distributed docket
forms be returned to the County Office
for reprocessing unless the change is
minor and replacement forms can be
promptly completed and submitted.

[53 FR 35684, Sept. 14, 1988, as amended at 54
FR 39727, Sept. 28, 1989; 59 FR 54788, Nov. 2,
1994]

§§ 1941.36–1941.37 [Reserved]

§ 1941.38 Loan closing.
Operating loans will be closed in ac-

cordance with subpart B of part 1941 of
this chapter.

§§ 1941.39–1941.41 [Reserved]

§ 1941.42 Loan servicing.
Loans will be serviced in accordance

with subpart A of part 1962 of this
chapter and/or subpart S of part 1951 of
this chapter.

§§ 1941.43–1941.49 [Reserved]

§ 1941.50 State supplements.
State supplements will be issued as

necessary to implement this subpart.

EXHIBITS TO SUBPART A

EXHIBIT A—PROCESSING GUIDE—
INSURED OPERATING LOANS

This Exhibit outlines the basic steps in-
volved in processing a loan application and
identifies the FmHA or its successor agency
under Public Law 103–354 forms which should
be considered for use at each step.

Consult the appropriate Forms Manual In-
sert (FMI) for instructions for completion,
distribution, and procedural references for
each form.

APPLICATION PROCESSING

A. APPLICANT INTERVIEW

Review applicant’s proposed plan of oper-
ation in view of authorized loan purposes and
limitations on loans.

Begin running case record.
Provide applicant with FmHA or its suc-

cessor agency under Public Law 103–354
forms to be completed and returned which
are needed to determine eligibility. Be sure
applicant understands the purposes of the
forms and knows who must complete them.

Advise applicant of other information that
must be given to FmHA or its successor
agency under Public Law 103–354.

When appropriate, have applicant contact
other creditors as possible credit sources for
financing, or participating in the financing,
of the proposed operation.

The following FmHA or its successor agen-
cy under Public Law 103–354 forms will be
made available to the applicant or will be
used by the County Supervisor. Forms des-
ignated with an ‘‘x’’ are always required and
those designated with an ‘‘*’’ are to be used
when appropriate.

Form No Name

410–1 .......... Application for FHA Services ............... (x)
1910–5 ........ Request for Verification of Employ-

ment.
(*)

410–9 .......... Statement Required by the Privacy
Act.

(*)

410–10 ........ Privacy Act Statement to References (*)
1910–11 ...... Applicant Certification, Federal Collec-

tion Policies for Consumer or Com-
mercial Debts.

(x)

431–1 .......... Long-Time Farm and Home Plan ........ (*)
431–2 .......... Farm and Home Plan .......................... (x)
431–4 .......... Business Analysis—Nonagricultural

Enterprise.
(*)

440–32 ........ Request for Statement of Debts and
Collateral.

(*)

1940–51 ...... Crop-Share-Cash Farm Lease ............ (*)
1940–53 ...... Cash Farm Lease ................................ (*)
1940–55 ...... Livestock-Share-Farm Lease ............... (*)
1940–56 ...... Annual Supplement to Farm Lease ..... (*)

B. FIELD VISIT

Notify applicant of planned visit and its
purpose.

Evaluate the resources available to the ap-
plicant and determine whether or not they
adequately fulfill the requirements of the
proposed plan of operation.

Obtain information needed to complete re-
quired appraisals (chattel and real estate).

Hold landlord-tenant meeting, if nec-
essary, to reach an agreement on the terms
of the lease, resolve any problems, etc.;
record in running case record.

Determine security requirements and
record in running case record.

The following FmHA or its successor agen-
cy under Public Law 103–354 forms will be
used as appropriate:

Form No. Name

440–13 Report of lien search .................................. *
440–21 Appraisal of chattel property ...................... *
1922–1 Appraisal report-farm tract ......................... *
1922–2 Supplemental report-irrigation, drainage,

levee, and minerals.
*

1922–3 Map of property .......................................... *
1922–10 Appraiser’s worksheet-farm tract ............... *
2006–9 Notice of visit or meeting ........................... *

C. ELIGIBILITY DETERMINATION

Obtain all needed application forms, and
other information from the applicant; assist
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the applicant in completing these forms and
in obtaining needed information, as nec-
essary.

Request copy of deed or other evidence of
title, when needed.

Schedule meeting with county committee,
review application and determine eligibility.

Inform applicant of the results of commit-
tee action.

The following FmHA or its successor agen-
cy under Public Law 103–354 forms will be
used as appropriate in accomplishing the
above actions:

Form No. Name

403–1 ....... Debt Adjustment Agreement ................... (*)
440–2 ....... County Committee Certification or Rec-

ommendation.
(x)

DOCKET PREPARATION

Obtain all information from the applicant,
prior lienholder(s), landlord(s), etc., needed
for the loan docket to be prepared.

Check to make sure all security require-
ments have been met or will be met by loan
closing.

Prepare a loan narrative, for running
record.

The following FmHA or its successor agen-
cy under Public Law 103–354 forms will be
completed and utilized as necessary in pre-
paring the loan docket for approval:

Form No. Name

400–4 .......... Assurance Agreement ....................... (*)
1927–8 ........ Agreement with Prior Lienholder ....... (*)
1940–1 ........ Request for Obligation of Funds ........ (*)
440–4 .......... Security Agreement (Chattels and

Crops).
(*)

440–9 .......... Supplementary Payment Agreement (*)
1940–20 ...... Request For Environmental Informa-

tion.
(*)

440–25/
440A25.

Financing Statement .......................... (*)

440–26 ........ Consent and Subordination Agree-
ment.

(*)

1940–21,
1940–22,
or Exhibit
H, Subpart
G of Part
1940.

Environmental Review ....................... (*)

441–5 .......... Subordination Agreement .................. (*)
441–8 .......... Assignment of Proceeds from the

Sale of Products.
(*)

441–10 ........ Nondisturbance Agreement ............... (*)
441–12 ........ Agreement for Disposition of Jointly

Owned Property.
(*)

441–13 ........ Division of Income and Nondisturb-
ance Agreement.

(*)

441–17 ........ Certification of Obligation to Landlord (*)
441–18 ........ Consent to Payment of Proceeds

from Sale of Farm Products.
(*)

441–25 ........ Assignment of Proceeds from the
Sale of Dairy Products and Re-
lease of Security Interest.

(*)

LOAN APPROVAL AND CLOSING

A. LOAN APPROVAL

File financing statement or chattel mort-
gage, and obtain a lien search.

Request preliminary title opinion when ap-
propriate.

Record loan closing conditions in the run-
ning record.

Execute and distribute all forms necessary
for loan approval.

B. LOAN CLOSING

Request needed legal services.
Arrange for loan closing by county office,

escrow agent, designated attorney, or other
authorized loan closing agent; furnish loan
closing agent with appropriate instructions,
forms, and other needed information for loan
closing.

The following FmHA or its successor agen-
cy under Public Law 103–354 forms will be
used by the County Office in addition to
those forms listed under docket preparation
which must be executed by the borrower or
other party:

Form No. Name

400–6 ............ Compliance Statement ...................... (*)
402–1 ............ Deposit Agreement ............................ (*)
402–2 ............ Statement of Deposits and Withdraw-

als.
(*)

427–1 (State) Real Estate Mortgage or Deed of
Trust for lllll.

(*)

1927–9 .......... Preliminary Title Opinion ................... (*)
1940–17 ........ Promissory Note ................................ (x)

(7 U.S.C. 1989; 42 U.S.C. 1480; 5 U.S.C. 301; sec.
10, Pub. L. 93–357, 88 Stat. 392; 7 CFR 2.23; 7
CFR 2.70)
[43 FR 55883, Nov. 29, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting exhibit A of subpart A to
part 1941, see the List of Sections Affected in
the Finding Aids section of this volume.

EXHIBIT B [RESERVED]

EXHIBIT C—CONTROLLED SUBSTANCE

(NOTE.—Exhibit C referenced in this subpart
is available in any FmHA or its successor
agency under Public Law 103–354 office.)

[53 FR 35684, Sept. 14, 1988]

Subpart B—Closing Loans Secured
by Chattels

§ 1941.51 Purpose.
This subpart prescribes Farmers

Home Administration (FmHA) or its
successor agency under Public Law 103–
354 policies, procedures, and authoriza-
tions for closing direct loans secured
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by chattels. These loans are considered
closed on the date the promissory note
is executed.

[43 FR 55883, Nov. 29, 1978, as amended at 58
FR 48282, Sept. 15, 1993]

§§ 1941.52–1941.53 [Reserved]

§ 1941.54 Promissory note.

(a) Executing the note. Form FmHA or
its successor agency under Public Law
103–354 1940–17, ‘‘Promissory Note,’’ will
be executed and dated following receipt
of the loan check in the county office
and prior to the first withdrawal of
loan funds from the supervised bank
account or delivery of the loan check
to the borrower.

(b) Signatures—(1) Individuals. Only
the applicant is required to sign the
promissory note. Any other signatures
needed to assure the required security
will be obtained as provided in State
supplements. A cosigner will be re-
quired only when it has been deter-
mined that the applicant cannot pos-
sibly meet the repayment requirements
for the loan request. Persons who are
minors (except a youth obtaining a
youth loan), mental incompetents, or
noncitizens will not execute a promis-
sory note. Except when a person has
pledged only property as security for a
loan, the purpose and effect of signing
a promissory note or other evidence of
indebtedness for a loan made or insured
by FmHA or its successor agency under
Public Law 103–354 is to incur individ-
ual personal liability regardless of any
State law to the contrary. A youth exe-
cuting a promissory note shall incur
full personal liability for the indebted-
ness evidenced by such note.

(2) Cooperatives or corporations. The
promissory note(s) will be executed so
as to evidence liability of the entity as
well as individual liability of all mem-
ber(s) or stockholder(s) in the entity.

(3) Partnerships or joint operations.
The note will be executed by the part-
ner or joint operator authorized to sign
for the entity, and all partners in the
partnership or joint operators in the
joint operation, as individuals.

[43 FR 55883, Nov. 29, 1978, as amended at 51
FR 13448, Apr. 21, 1986; 53 FR 35691, Sept. 14,
1988; 58 FR 48286, Sept. 15, 1993]

§§ 1941.55—1941.56 [Reserved]

§ 1941.57 Security instruments.
Security instruments referred to in

this Subpart are financing statements,
security agreements, chattel mort-
gages, and similar lien instruments. To
obtain a security interest in chattels
and crops in States which have adopted
the Uniform Commercial Code (UCC),
both a financing statement and a secu-
rity agreement are required, although
only the financing statement must be
filed or recorded in public records. See
paragraph (g) of this section for filing
or recording instructions. In Louisiana
a Chattel Mortgage and Crop Pledge or
Crop Pledge, as appropriate, is required
to obtain a security interest in chat-
tels and crops.

(a) Executing security instruments by
borrowers. State supplements will be is-
sued, as necessary, to carry out the
provisions of this paragraph. In order
to close the loan and obtain the desired
lien(s), security instruments will be ex-
ecuted by:

(1) Appropriate cooperative or cor-
poration officials, on behalf of a coop-
erative or corporation. Any other sig-
natures needed to assure the required
security will be obtained as provided in
State supplements. A cosigner will be
required only when it has been deter-
mined that the applicant cannot pos-
sible meet the security requirements
for the loan request.

(2) Appropriate partners or joint op-
erators on behalf of a partnership or
joint operation; and the instruments
will also be executed by all partners, or
all joint operators, who will sign as in-
dividuals.

(b) Undivided interests. An applicant
obtaining a loan to finance an undi-
vided interest in security or to refi-
nance debts on an undivided interest in
such property will secure the loan with
a lien on the undivided interest in the
property. All individuals having an un-
divided interest in the security will
execute Form FmHA or its successor
agency under Public Law 103–354 441–12,
‘‘Agreement for Disposition of Jointly-
Owned Property’’, unless a written
agreement to the same affect as this
form has already been signed.

(c) Security instrument forms. (1) Form
FmHA or its successor agency under
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Public Law 103–354 440–25, ‘‘Financing
Statement,’’ or Form FmHA or its suc-
cessor agency under Public Law 103–354
440A–25, ‘‘Financing Statement (Car-
bon-Interleaved)’’; and Form FmHA or
its successor agency under Public Law
103–354 440–4, ‘‘Security Agreement
(Chattels and Crops),’’ will be used to
obtain security interests in chattel
property in States which have adopted
the Uniform Commercial Code (UCC),
unless a State supplement requires the
use of other forms.

(2) Form FmHA or its successor agen-
cy under Public Law 103–354 440–4 LA,
‘‘Chattel Mortgage and Crop Pledge
(Louisiana),’’ or Form FmHA or its
successor agency under Public Law 103–
354 440–4A LA, ‘‘Crop Pledge (Louisi-
ana),’’ will be used in the State of Lou-
isiana.

(3) Other forms will be used as pro-
vided in State supplements in Puerto
Rico, Guam, American Samoa and the
Northern Mariana Islands.

(d) Taking security instruments—(1) Fi-
nancing statement. A financing state-
ment is effective for 5 years from the
date of filing and as long thereafter as
it is continued by filing a continuation
statement.

(i) Initial loan. A financing statement
will be required for every initial loan
except when a filed financing state-
ment covering the applicants property
is still effective, covers all types of
chattel property that will serve as se-
curity for the initial loan, and de-
scribes the land on which crops and fix-
tures are or will be located.

(ii) Subsequent loan. A financing
statement will not be required unless
the filed financing statement is not ef-
fective, does not cover all types of
chattel property that will serve as se-
curity for the subsequent loan, or does
not describe the land on which crops or
fixtures are or will be located. If the
loan debt is being secured for the first
time, however, the procedure for secur-
ing initial loans stated in paragraph
(d)(1)(i) of this section will be followed.

(2) Security Agreements—(i) Initial
loan. When an initial loan is made to
an applicant, including to a paid-in-full
borrower, a new security agreement
will be required in all cases. The secu-
rity agreement will be executed not
later than the first withdrawal of loan

funds from the supervised bank ac-
count or delivery of the loan check to
the borrower.

(ii) Subsequent loan. An additional se-
curity agreement will be required if
property which is to serve as security
for the debt is not described either spe-
cifically or in the printed form of the
previous security agreement, or if an
additional agreement it is needed to
obtain or maintain a security interest
in crops.

(A) An additional security agreement
may also be executed to reflect signifi-
cant changes in security.

(B) An additional security agreement
is not necessary if the existing security
agreement covers all types of chattels
that will serve as security for the sub-
sequent loan, describes the land on
which the crops or fixtures are or will
be located, and was executed within 1
year before the crops which are offered
as security became growing crops.

When determined necessary by OGC, a
State supplement will be issued to fur-
ther explain when a security agree-
ment covering crops will be required.

(e) Describing collateral in security in-
struments. (1) Financing statements de-
scribe certain types of collateral. If
items of collateral not covered in the
printed form of the financing state-
ment are to serve as security, they
should be described by type or specifi-
cally identified.

(2) Generally, animals, birds, fish,
etc., should be described by groups in
the security agreement. The serial or
other identification numbers of major
items of equipment should be listed in
the security agreement. If a security
interest is to be taken in property such
as inventory, supplies, recreation or
other nonfarm equipment, or fixtures
which cannot be readily described
under the column headings of items 2
or 3 of Form FmHA or its successor
agency under Public Law 103–354 440–4,
an appropriate description of such
property will be inserted in item 2 or 3
below the other property, without re-
gard to the column headings.

(3) The advice of the Office of the
General Counsel (OGC) will be obtained
as to how to describe in financing
statements and security agreements
items such as grazing permits, milk
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bases, and membership or stock in co-
operative associations. The property to
be described in security instruments
should be reconciled with any existing
security instruments and with Form
FmHA or its successor agency under
Public Law 103–354 462–1, ‘‘Record of
the Disposition of Security Property.’’

(4) After the initial security agree-
ment is executed, and after the bor-
rower obtains all the property which
FmHA or its successor agency under
Public Law 103–354 wants specifically
described, by item, in the security
agreement, a new security agreement
will be executed.

(f) Executing security instruments by
County Office employees. The County
Supervisor and any County Office em-
ployee authorized by the County Su-
pervisor may execute on behalf of the
Government any legal instruments
necessary to obtain or preserve secu-
rity for loans. This includes financing
statements, security agreements, chat-
tel mortgages and similar lien instru-
ments, as well as severance agree-
ments, consent and subordination
agreements, affidavits and acknowledg-
ments.

(g) Filing or recording security instru-
ments. (1) Ordinarily, in States which
have adopted the UCC, financing state-
ments may be delivered by hand or
mailed to the filing officers for filing
or recording when the loan is approved.
However, when this is not practical,
the financing statement may be filed
at a later date, but not later than the
first withdrawal of loan funds from the
supervised bank account or delivery of
the loan check to the borrower. If crops
or other property of the borrower are
located or will be located in a State
other than that of the borrower’s resi-
dence, the County Office servicing the
loan will contact the County Office in
the other State for information as to
the security instruments to be used
and the place(s) of filing or recording
in the other State. The financing state-
ment will be filed or recorded as re-
quired by State supplements.

(2) Security agreements will not be
filed or recorded unless required by
State supplements. Form FmHA or its
successor agency under Public Law 103–
354 440–4 LA or Form FmHA or its suc-
cessor agency under Public Law 103–354

440–4A LA will be filed or recorded in
Louisiana as provided by State supple-
ments.

[43 FR 55883, Nov. 29, 1978, as amended at 50
FR 27415, July 3, 1985; 51 FR 13448, Apr. 21,
1986; 53 FR 35691, Sept. 14, 1988]

§§ 1941.58—1941.59 [Reserved]

§ 1941.60 Purchase money security in-
terest.

A purchase money security interest
will take priority over an earlier per-
fected security interest if a security
agreement is taken and a financing
statement is filed before the purchaser
receives possession of the property or
within 10 days thereafter, subject to
the following limitations:

(a) Motor vehicles. For motor vehicles
required to be licensed, any action nec-
essary to obtain perfection in the par-
ticular State, such as having the secu-
rity interest noted on the certificate of
title, must be taken before the pur-
chaser receives possession or within 10
days. In some States, it is not nec-
essary to file a financing statement to
perfect a security interest in such
motor vehicles; however, FmHA or its
successor agency under Public Law 103–
354 will always require both a security
agreement and a financing statement.
A State supplement will be issued, if
necessary to set out the procedure for
obtaining a lien on a motor vehicle,
motorboat, or any special type of secu-
rity.

(b) Farm equipment. A purchase
money security interest in farm equip-
ment costing $2,500 or less (other than
fixtures or motor vehicles required to
be licensed), will take priority over an
earlier perfected security interest if a
security agreement is obtained, even
though a financing statement is not ex-
ecuted or filed. FmHA or its successor
agency under Public Law 103–354, how-
ever, will always file a financing state-
ment. State supplements will be issued,
as necessary, to further explain the re-
quirements for complying with this
section.

(c) Inventory. A purchase money secu-
rity interest in inventory will take pri-
ority over an earlier perfected security
interest, provided:

(1) A security agreement is taken and
a financing statement is filed not later
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than the time the purchaser receives
possession of the property, and

(2) Before the purchaser takes posses-
sion of the property, written notice is
given to the party holding the earlier
perfected interest that the purchase
money creditor has acquired or expects
to acquire a purchase money security
interest in the inventory, which must
by described by item or type. When de-
termined necessary by OGC, a State
supplement will be issued to further ex-
plain the requirements for perfecting a
purchase money security interest in in-
ventory.

(d) Fixtures. A security interest taken
in goods before they become fixtures
has priority over a security interest in
the real estate to which they are at-
tached. A security interest taken in
goods after they become fixtures is
valid against all persons later acquir-
ing an interest in the real estate. It is
not valid against persons who had an
interest in the real estate when the
goods become fixtures, unless they exe-
cute a consent disclaimer or Form
FmHA or its successor agency under
Public Law 103–354 440–26, ‘‘Consent and
Subordination Agreement’’.

(e) Crops. A security interest taken in
crops not more than 3 months before
the crops are planted or otherwise be-
come growing crops, has priority over
an earlier perfected security interest,
if the obligation underlying the earlier
interest was due more than 6 months
before the crops became growing crops.

[43 FR 55883, Nov. 29, 1978, as amended at 54
FR 47959, Nov. 20, 1989]

§§ 1941.61—1941.62 [Reserved]

§ 1941.63 Lien search.

(a) Required lien searches. (1) A lien
search will be obtained at a time that
assures that the security instruments
give the Government the required secu-
rity, usually at the time the financing
statement (mortgage or crop pledge in
Louisiana) is filed or recorded. Lien
searches may be obtained after the fi-
nancing statement is filed, but never
after the delivery of the loan check or
the first withdrawal of loan funds from
the supervised bank account. Form
FmHA or its successor agency under
Public Law 103–354 440–13, ‘‘Report of

Lien Search,’’ or other lien search
forms will be used.

(2) Under the UCC, lien searches are
necessary in making subsequent loans
if an additional financing statement is
required; i.e., when crops or fixtures to
be taken as security are or will be lo-
cated on land not described in the ex-
isting financing statement, or when
property not covered by the financing
statement is to be taken as security for
the loan.

(3) Lien searches also may be ob-
tained in connection with processing
applications when the County Super-
visor determines such searches are nec-
essary on an individual case basis.

(4) Although a lien search is not al-
ways required for youths who are mi-
nors (as defined in State supplements),
the County Supervisor may determine
that a search is necessary to assure the
Government obtains the required secu-
rity interest.

(b) Responsibility for obtaining lien
searches. (1) Applicants should obtain
and pay for lien searches. FmHA or its
successor agency under Public Law 103–
354 County Office employees may make
lien searches (at no cost to the appli-
cant) in exceptional cases, such as
when no other person is available to
provide such a service, or when experi-
ence has shown that using the service
available would lead to an undue delay
in closing the loan and the delay would
cause undue hardship to the borrower.

(2) The State Director will issue a
State supplement setting forth the re-
quirements for lien searches, including
the records to be searched and the peri-
ods to be covered.

(3) The applicant should be informed
of County Clerks, local attorneys or
other persons who will conduct lien
searches at a reasonable cost. The ap-
plicant will select the lien searcher.
The cost of a lien search can be paid
from the proceeds of loan checks.

§§ 1941.64—1941.66 [Reserved]

§ 1941.67 Additional requirements for
perfecting security interests.

If necessary because of provisions in
State statutes, leases, land purchase
contracts, or real estate mortgages
commonly in use, State Directors will
issue State supplements which tell how
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to obtain a subordination agreement,
certification of obligation to landlord,
disclaimer, and consent and subordina-
tion agreement to perfect security in-
terest.

(a) Form FmHA or its successor agency
under Public Law 103–354 441–5, ‘‘Subor-
dination Agreement.’’ This form will be
used if a subordination agreement is
required by FmHA or its successor
agency under Public Law 103–354 on
crops, livestock, farm equipment, or
other chattels. If Form FmHA or its
successor agency under Public Law 103–
354 441–5 is not legally sufficient, a
form recommended by OGC will be
used. The time to be covered by the
subordination agreement generally will
be equal to the repayment period of the
loan or for the unexpired period of the
lease if the borrower is a tenant, but as
a minimum will be for the year for
which the loan is made.

(b) Form FmHA or its successor agency
under Public Law 103–354 441–17, ‘‘Certifi-
cation of Obligation To Landlord.’’ This
form may be used instead of obtaining
a subordination agreement if:

(1) It appears that the applicant is
not financially obligated to the land-
lord except for rent for the lease year
and will not incur other obligations to
the landlord during that year, and

(2) A State supplement authorizing
the use of Form FmHA or its successor
agency under Public Law 103–354 441–17
in such cases has been issued.

(c) Form FmHA or its successor agency
under Public Law 103–354 440–26, ‘‘Con-
sent and Subordination Agreement.’’ Un-
less otherwise provided by a State sup-
plement, this form rather than a sever-
ance agreement will be used in UCC
States when a security interest is
taken in property after it has become a
fixture.

(1) If a debt on an item which has al-
ready become a fixture is being refi-
nanced, consent and subordination
agreements will be signed before re-
leasing loan funds to the creditor. In
all other cases in which a security in-
terest is being taken on an item that
already has become a fixture, consent
and subordination agreements will be
signed no later than the time of loan
closing.

(2) Consent and subordination agree-
ments will be taken only in those cases

in which the fixture is placed on the
real estate before the financing state-
ment and security agreement covering
the fixture have been executed, or be-
fore the financing statement is filed, or
before the request for obligation of
funds is signed by the loan approving
official.

[43 FR 55883, Nov. 29, 1978, as amended at 54
FR 47959, Nov. 20, 1989]

§§ 1941.68—1941.70 [Reserved]

§ 1941.71 Fees.

The borrower will pay all fees for fil-
ing or recording financing statements,
mortgages, or other legal instruments
and will pay all notary and lien search
fees incident to loan transactions. Pay-
ment will be made from personal funds
or from the proceeds of the loan. When-
ever FmHA or its successor agency
under Public Law 103–354 employees ac-
cept cash to pay for filing or recording
fees or for the cost of making a lien
search, Form FmHA or its successor
agency under Public Law 103–354 440–12,
‘‘Acknowledgment of Payment for Re-
cording, Lien Search, and Releasing
Fees,’’ will be executed. FmHA or its
successor agency under Public Law 103–
354 employees will make it clear to the
borrower that any fee so accepted is
not received by the Government as a
payment on the borrower’s debt, but is
accepted only for paying the recording,
filing, or lien search fees on behalf of
the borrower.

§§ 1941.72—1941.74 [Reserved]

§ 1941.75 Retention and use of security
agreements.

Original executed security agree-
ments will not be altered or destroyed,
and will remain in the case file when
new security agreements are taken.
Changes in security property will be
noted only on the work copy. When an
additional security agreement covering
all collateral for the debt is taken, the
work copy of the previous security
agreement may be destroyed.
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§§ 1941.76—1941.78 [Reserved]

§ 1941.79 Future advance and after-ac-
quired property clauses.

The future advance and after-ac-
quired property clauses of security
agreements will be considered valid in
all respects in UCC States unless other-
wise provided in a State supplement.

(a) Future advance clause. A properly
prepared, executed, and filed or re-
corded FmHA or its successor agency
under Public Law 103–354 financing
statement and a properly prepared and
executed FmHA or its successor agency
under Public Law 103–354 security
agreement give FmHA or its successor
agency under Public Law 103–354 a se-
curity interest in the property de-
scribed. This security interest covers
future loans, advances, and expendi-
tures, as well as any other FmHA or its
successor agency under Public Law 103–
354 debts evidenced by notes and any
advances or expenditures for debts evi-
denced by such notes. However, when a
borrower’s indebtedness is paid in full,
a new security agreement must be
taken in all cases to secure an initial
loan made following the payment in
full.

(b) After-acquired property clause.
After a security interest is acquired in
certain property, any property (except
fixtures) acquired which is of the same
type as that described in the financing
statement and security agreement will
also serve as security for the debt. The
after-acquired property clause in the
security agreement will encumber
crops grown on the land described in
the security agreement and financing
statement, provided the crops are
planted or otherwise become growing
crops within 1 year of the execution
date of the security agreement, or
within such other period as provided in
a State supplement. FmHA or its suc-
cessor agency under Public Law 103–354
after-acquired security interests take
priority over other security interests
perfected after the FmHA or its succes-
sor agency under Public Law 103–354 fi-
nancing statement is filed, except as
stated in § 1941.60.

(c) State supplements. A State supple-
ment concerning future advance and
after-acquired property clauses will set
forth requirements for filing or record-

ing security instruments in that State.
This will assist County Supervisors in
other States who request such informa-
tion in accordance with § 1941.57(g). A
State supplement will also be issued
when OGC determines that it is needed
to reflect any amendments made to a
State’s UCC.

§§ 1941.80–1941.83 [Reserved]

§ 1941.84 Title clearance and closing
requirements.

(a) For loans over $10,000, title clear-
ance is required when real estate is
taken as primary security.

(b) For loans of $10,000 or less, and
loans for which real estate is taken as
primary security, a certification of
ownership and verification of equity in
real estate is required. Certification of
ownership may be in the form of a no-
tarized affidavit which is signed by the
applicant, names the record owner of
the real estate in question and lists the
balances due on all known debts
against the real estate. Whenever the
County Supervisor is uncertain of the
record owner or debts against the es-
tate security, a title search will be re-
quired.

(c) Title clearance is not required
when real estate is taken as additional
security, as defined in § 1941.4 of this
subpart.

(d) When real estate is taken as pri-
mary security, as defined in § 1941.4 of
this subpart, title clearance and loan
closing requirements will be carried
out in accordance with subpart B of
part 1927 of this chapter.

(e) If any prior liens against the real
estate offered as security contain pro-
visions (such as future advance clauses
not limited to a specific amount) that
could jeopardize either the security po-
sition of the Government or the appli-
cant’s ability to meet the obligations
of the prior liens and FmHA or its suc-
cessor agency under Public Law 103–354
loan, the prior lienholders involved
must agree in writing, before the loan
is closed, to modify, waive, or subordi-
nate such objectionable provisions.

(f) If a lien is to be taken on real es-
tate which is already subject to a lien,
and if State law allows a prior
lienholder to foreclose on a loan (under

VerDate 06-MAR-97 10:49 Mar 12, 1997 Jkt 174019 PO 00000 Frm 00146 Fmt 8010 Sfmt 8010 E:\CFR\174019.016 174019



147

RHS, RBS, RUS, FSA, USDA § 1941.88

power of sale or otherwise) without no-
tifying a junior lienholder of the fore-
closure proceedings, the prior
lienholders must agree, in writing, to
give FmHA or its successor agency
under Public Law 103–354 advance no-
tice of all foreclosure proceedings and
of any assignment of the mortgage.

(g) Each real estate lien will be taken
on Form FmHA or its successor agency
under Public Law 103–354 1927–1 (State),
‘‘Real Estate Mortgage or Deed of
Trust for llllll,’’ unless a state
supplement requires the use of another
form.

(h) If the real estate offered as secu-
rity is held under a purchase contract,
the following conditions must exist:

(1) The applicant must be able to pro-
vide a mortgageable interest in the
real estate.

(2) The applicant and the purchase
contract holder must agree, in writing,
that any insurance proceeds received
to compensate for real estate losses
will be used only to replace or repair
the damaged real estate. If necessary,
the applicant will negotiate with the
purchase contract holder to arrive at a
new contract without any provisions
objectionable to either FmHA or its
successor agency under Public Law 103–
354 or the lender.

(3) If a satisfactory contract of sale
cannot be negotiated or if the purchase
contract holder refuses to agree to
apply the insurance proceeds toward
the repair or replacement of the real
estate and wants to retain some of the
proceeds as an extra payment on the
balance owned, the applicant will make
every effort to refinance the existing
purchase contract.

(4) The purchase contract must not
be subject to summary cancellation on
default and must not contain any other
provisions which might jeopardize ei-
ther the Government’s security posi-
tion or the borrower’s ability to repay
the loan.

(5) The contract holder must agree,
in writing, to give the Government no-
tice of any breach by the purchaser,
and must also agree to give the Gov-
ernment the option to rectify the con-
ditions which amount to a breach with-
in 30 days. The 30 days begin to run on

the day the Government receives the
written notice of the breach.

[51 FR 13448, Apr. 21, 1986, as amended at 56
FR 67480, Dec. 31, 1991; 58 FR 26680, May 5,
1993]

§§ 1941.85–1941.87 [Reserved]

§ 1941.88 Insurance.

Insurance for property, public liabil-
ity, and crops should be obtained be-
fore loan or at the time of closing.

(a) Crops. Crop insurance is a good
management tool. Loan approval offi-
cials will, therefore, during the loan
making process, encourage all borrow-
ers who grow crops to obtain and main-
tain Federal Crop Insurance Corpora-
tion (FCIC) crop insurance or multi-
peril crop insurance, if it is available.

(1) When OL loan funds are to be used
as the primary source of financing for
the ensuing year’s crop production ex-
penses, and such crop(s) will serve as
security for the loan, and crop insur-
ance is purchased by the borrower,
FmHA or its successor agency under
Public Law 103–354 requires and ‘‘As-
signment of Indemnity’’ on the borrow-
er’s crop insurance policy(ies).

(2) When FmHA or its successor agen-
cy under Public Law 103–354 is not the
primary lender for annual crop produc-
tion expenses, but has or will have a se-
curity interest in the crop(s), and the
applicant has purchased or will pur-
chase crop insurance, an ‘‘Assignment
of Indemnity’’ is taken by FmHA or its
successor agency under Public Law 103–
354, if the primary lender chooses not
to do so.

(3) When the payment of crop insur-
ance premiums is not required until
after harvest, the premiums may be
paid by releasing insured crop(s) sale
proceeds, but not withstanding the lim-
its in §§ 1962.17 and 1962.29(b) of subpart
A of part 1962 of this chapter. If the
borrower’s crop losses are sufficient to
warrant an indemnity payment, the
premium due will be deducted by the
insurance carrier from such payment.

(b) Chattels. Borrowers will be en-
couraged to carry insurance on chattel
property that serves as security for a
loan and on other chattel and real
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property, in order to protect them-
selves against losses resulting from ac-
cidents, theft and other hazards exist-
ing in the area. It is especially desir-
able that insurance be obtained by ap-
plicants who receive large loans and
have considerable chattel property in-
cluding feed, supplies and other inven-
tory centrally stored over an extended
period of time.

(c) Real estate. If essential insurable
buildings are located on the property,
or improvements are to be made to ex-
isting buildings, the applicant, when
required, will provide adequate prop-
erty insurance coverage at the time of
the loan closing or as of the date mate-
rials are delivered to the property,
whichever is appropriate. Real prop-
erty insurance will not be required
when a real estate appraisal report
shows that both the present market
value of the land (after deducting the
value of buildings) and the owner’s eq-
uity in the land exceed the amount of
the debt, including the debt for the
loan being made. Property insurance
coverage will not be required when real
estate is taken as additional security,
as defined in § 1941.4 of this subpart.
However, the applicant will be encour-
aged to carry insurance. If insurance
claims for loss or damage to buildings
to be replaced or repaired with loan
funds are outstanding at the time the
loan is approved, the applicant will be
required to agree in writing that when
settlement of these is made, the pro-
ceeds will be used to replace or repair
buildings, applied to debts secured by
prior liens, or applied to the OL loan
being made.

(d) Public liability and property dam-
age. Borrowers, including youths, re-
ceiving loans for farm, recreational, or
nonfarm enterprises should be advised
of the possibilities of incurring liabil-
ity and encouraged to obtain public li-
ability and property damage insurance,
including insurance on a customer’s
property in the custody of the bor-
rower.

(e) Mortgage clause. When insurance is
required on property serving as secu-
rity, Form FmHA or its successor
agency under Public Law 103–354 426–2,
‘‘Property Insurance Mortgage Clause
(Without Contribution),’’ or a standard
mortgage clause in general use in the

area will be attached to or printed in
the policy and will show the United
States of America (Farmers Home Ad-
ministration or its successor agency
under Public Law 103–354) as mortgagee
or secured party.

[43 FR 55883, Nov. 29, 1978, as amended at 47
FR 33486, Aug. 3, 1982; 53 FR 35691, Sept. 14,
1988; 58 FR 26680, May 5, 1993]

§§ 1941.89–1941.91 [Reserved]

§ 1941.92 Check delivery.
The County Supervisor will receive

and deliver loan checks. On receipt of a
loan check, and after arrangements
have been completed for loan closing,
the applicant will be promptly notified
on Form FmHA or its successor agency
under Public Law 103–354 440–8, ‘‘Notice
of Check Delivery.’’ Loan funds will be
disbursed in accordance with subpart A
of part 1902 of this chapter.

[43 FR 55883, Nov. 29, 1978, as amended at 58
FR 26681, May 5, 1993]

§ 1941.93 [Reserved]

§ 1941.94 Supervised bank accounts.
If a supervised bank account is re-

quired, loan funds will be deposited fol-
lowing loan closing. Supervised bank
accounts will be established in accord-
ance with subpart A of part 1902 of this
chapter.
[53 FR 35692, Sept. 14, 1988]

§ 1941.95 [Reserved]

§ 1941.96 Changes in use of loan funds.
(a) Approval of changes. County Su-

pervisors, or their delegates, are au-
thorized to approve changes in the pur-
poses for which loan funds are to be
used provided:

(1) The change is consistent with au-
thorities, policies and limitations for
making loans, and

(2) The change will not adversely af-
fect either the workings of an on-going
operation or the Government’s inter-
est.

(b) Recording changes. When changes
are made in the use of loan funds, the
installments on Form FmHA or its suc-
cessor agency under Public Law 103–354
1940–17, ‘‘Promissory Note,’’ will not be
revised. When funds loaned for the pur-
chase of capital goods are to be used
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for annual recurring production ex-
penses, the funds will be repaid in ac-
cordance with the terms for such uses
in subpart A of this part. Appropriate
changes with respect to the repay-
ments will be made in table K of Form
FmHA or its successor agency under
Public Law 103–354 431–2, ‘‘Farm and
Home Plan,’’ also on Form FmHA or
its successor agency under Public Law
103–354 1962–1, ‘‘Agreement for the Use
of Proceeds/Release of Chattel Secu-
rity,’’ and initialed by the borrower.
Appropriate notations will be made in
the ‘‘Supervisory and Servicing Ac-
tions’’ section of the Management Sys-
tem Card.

[43 FR 55883, Nov. 29, 1978, as amended at 45
FR 16166, Mar. 13, 1980; 53 FR 35692, Sept. 14,
1988; 54 FR 47959, Nov. 20, 1989]
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